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AGENCY PERSPECTIVES 


FRIDAY, JULY 11, 2014 

House of Representatives 
Over-Criminalization Task Force of 2014 
Committee on the Judiciary 
Washington, DC. 


The Task Force met, pursuant to call, at 9:06 a.m., in room 2237, 
Rayburn Office Building, the Honorable Spencer Bachus presiding. 

Present: Representatives Bachus, Goodlatte, Conyers, Scott, and 
Jeffries. 

Staff Present: (Majority) Robert Parmiter, Counsel; Alicia 
Church, Clerk; (Minority) Ron LeGrand, Counsel; and Vanessa 
Chen, Counsel. 

Mr. Bachus. Good morning. The Over-Criminalization Task 
Force hearing will come to order. 

Without objection, the Chair is authorized to declare recess of the 
Task Force at any time. 

We welcome our witnesses here today. And at this time, I will 
turn to the Chair of the full Committee, Mr. Goodlatte, to introduce 
our first witness, Mr. Heaphy. 

Mr. Goodlatte. Mr. Chairman, thank you very much for holding 
this hearing, and thank you for allowing me the honor of intro- 
ducing my United States Attorney, who has represented us well in 
the Western District of Virginia for the past several years. He is 
someone who is very interested in not only the enforcement of the 
law, but in criminal law and public policy. So I am delighted to 
have him here today to testify. 

Tim, welcome. 

Mr. Bachus. Thank you. Our other witnesses, we have the Hon- 
orable Irene M. Keeley from West Virginia. She is from Clarksburg, 
West Virginia, a U.S. District Judge. She received her under- 
graduate degree from the College of Notre Dame of Maryland in 
Baltimore, and her master’s degree from West Virginia University, 
who will be playing the University of Alabama in its first game. 

Before attending law school, she was employed as a secondary 
education teacher. She received her juris doctorate from West Vir- 
ginia University College of Law. 

We welcome you. Judge. 

From 1980 to 1992, she practiced law with the firm Steptoe & 
Johnson. 

Was that here in Washington? 

( 1 ) 
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Judge Keeley. It was in the original office in West Virginia. 

Mr. Bachus. Okay, so they originally are a West Virginia firm. 
Okay, thank you. 

She was appointed a Judge in the United States District Court 
for the Northern District of West Virginia by President George 
H.W. Bush in 1992. She served as Chief Judge of the Northern Dis- 
trict from March 2001 to March 2008. 

Currently, she serves as chair of the Criminal Law Committee at 
the Judicial Conference of the United States. 

We welcome you. 

Our next witness is the Honorable Patti Saris, who is no strang- 
er to this Committee. 

We welcome you back. 

She has served as the chair of the United States Sentencing 
Commission since December 2010. Judge Saris has served as 
United States District Judge for the District of Massachusetts since 
1994, having been nominated to the Federal bench by President 
Clinton. 

Prior to her appointment to the District Court, Judge Saris 
served as an Associate Judge for the Massachusetts Superior 
Court. Previously, Judge Saris served as a Federal Magistrate 
Judge for the United States District Court for the District of Mas- 
sachusetts. 

Judge Saris served as staff counsel to the United States Senate 
Committee on the Judiciary. She also served as a law clerk to the 
late Justice Robert Braucher of the Massachusetts Supreme Judi- 
cial Court. She then became an attorney in the Civil Division of the 
Justice Department and held the position of Chief of the Civil Divi- 
sion in the Office of United States Attorney from Massachusetts. 

Judge Saris received her B.A. from Radcliffe College and her J.D. 
from Harvard Law School. She is the sister-in-law of Jim Segal, 
who many of you know, whose office was right down the hall for 
several years and served as Chief of Staff for Chairman Frank. 

Mr. Goodlatte. Mr. Chairman, if I might? 

Mr. Bachus. The Chairman is recognized. 

Mr. Goodlatte. I just want to say that I shortchanged my 
United States Attorney, and I never want to do that, by leaving out 
his credentials. 

He is a graduate of the University of Virginia and the University 
of Virginia School of Law. And upon graduation from law school, 
he served as a law clerk to the Honorable John A. Terry in the Dis- 
trict of Columbia Court of Appeals. He subsequently spent 2 years 
as a litigation associate at Morrison Foerster in San Francisco. 

In addition to practicing law, he has taught several classes as a 
lecturer at the University of Virginia School of Law, and he has 
also lectured frequently at the U.S. Department of Justice’s Na- 
tional Advocacy Center in Columbia, South Carolina. 

Prior to becoming a United States Attorney, he served 12 years 
as an Assistant United States Attorney, both in the West District 
of Virginia and the District of Columbia, and he has prosecuted a 
broad spectrum of criminal matters. 

Thank you, Mr. Chairman. 

Mr. Bachus. Thank you, Mr. Chairman. 
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Well, we have at least two Virginia grads. Our last witness is 
Mr. David Patton. He has been executive director and attorney in 
chief of the Federal Defenders of New York since July 2011. Mr. 
Patton, from 2002 to 2008, worked at the Federal Defenders as a 
trial attorney in the Manhattan office. During that time, he also 
served as adjunct professor at New York University School of Law. 

In 2008, Mr. Patton taught as an assistant professor at the Uni- 
versity of Alabama. And from 2010 to 2011, he was a visiting asso- 
ciate professor of law at Stanford Law School. 

He currently teaches professional responsibility in criminal law 
and is an adjunct professor of law at NYU. 

Mr. Patton clerked for the Honorable Claude Hilton of the 
United States District Court for the Eastern District of Virginia. 
He is a graduate of University of Virginia School of Law. 

We welcome you to the Committee. 

We are expecting our first and only votes of the day at 10:15, so 
without objection. Members’ opening statements will be made a 
part of the record. 

[The information referred to follows:] 

Prepared Statement of the Honorable Bob Goodlatte, a Representative in 

Congress from the State of Virginia, and Chairman, Committee on the Ju- 

dieiary 

Thank you Chairman Bachus. I am very pleased to be here today to hear from 
representatives of our major Federal criminal justice agencies. Today’s panel will 
offer their perspectives on the various topics covered in the Task Force’s yearlong 
series of hearings on issues related to over-criminalization. 

While past hearings have examined over-criminalization from more of an aca- 
demic point of view, today’s hearing is designed to fill in the blanks by eliciting the 
practical, working knowledge of the agencies at the heart of the nation’s Federal 
criminal justice system. The Justice Department, the Judicial Conference of the U.S. 
Courts, the U.S. Sentencing Commission, and the Federal Public Defenders are 
uniquely situated to provide valuable insight into the over-criminalization concerns 
examined by this Task Force. I look forward to hearing their perspective on all the 
issues faced by this Task Force in the past year, including criminal intent, regu- 
latory crime, the need for criminal code reform, over-federalization, and many oth- 
ers. 

Concerns with fundamental fairness abound in the area of over-criminalization. 
During its existence, this bi-partisan Task Force has endeavored to closely examine 
the problems posed by over-criminalization and over-federalization, and to identify 
potential solutions in order to prevent the regrettable circumstances that inevitably 
arise from the tangled web of Federal criminal provisions. Examples of individuals 
convicted of offenses despite no proof of any level of criminal intent, have been de- 
tailed in prior hearings and are far too commonplace. 

Additionally, lam very supportive of taking responsible legislative action to ensure 
that offenders who have served their debt to society are given the opportunity to 
become productive citizens and avoid returning to a life of crime. This result serves 
multiple purposes, including enhancing public safety, alleviating overcrowding in 
Federal prisons, and saving taxpayer dollars. 

It is my hope that the members of today’s panel can share their thoughts on these 
issues as well others the Task Force has considered. I believe that with their input, 
it may be possible to begin resolving many of the problems we have examined dur- 
ing the previous eight hearings on the over-criminalization issue. 

Again, I thank our distinguished witnesses for appearing today and look forward 
to their testimony. I would also like to reiterate my continued appreciation for the 
work of my colleagues on the issues before this Task Force, and I yield back the 
balance of my time. 


Mr. Bachus. Mr. Heaphy, you are recognized for your opening 
statement. 
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Does that suit everybody? No objections? 

TESTIMONY OF THE HONORABLE TIMOTHY J. HEAPHY, 

UNITED STATES ATTORNEY, WESTERN DISTRICT OF VIR- 
GINIA, UNITED STATES DEPARTMENT OF JUSTICE 

Mr. Heaphy. Thank you very much for inviting the Department 
of Justice today, and thank you, Congressman Goodlatte, for that 
very nice introduction. We very much appreciate the opportunity to 
appear at today’s hearing. 

Last August, in remarks at the annual meeting of the American 
Bar Association’s House of Delegates, my boss, the Attorney Gen- 
eral of the United States, spoke of his desire to forge a more just 
society and to reform and strengthen America’s criminal justice 
system. He said it is our duty to identify those areas we can im- 
prove in order to better advance the cause of justice for all Ameri- 
cans. 

On behalf of the Attorney General, I want to thank the Members 
of this Task Force for your pursuit of the goal of reform. Your work 
has contributed and will continue to contribute significantly to the 
discussion of potential improvements to make our system more fair 
and efficient. 

The department has an interest in all of the issues that this 
Task Force has explored. In our written testimony, we address 
issues regarding so-called regulatory crimes, the possible uniform 
mens rea standard for Federal crimes, and criminal code reform, 
issues which have been a major focus of the Task Force. 

I look forward to answering questions on those issues and other 
topics today. But in this opening statement, we would like to use 
my very limited time to focus on the crucial and urgent need to im- 
prove Federal sentencing and correctional policies. 

As the Task Force has recognized, our crime reduction strategies 
have included, over the last 20 years, a greatly expanded use of the 
criminal sanction. Incarceration rates in this country have sky- 
rocketed. Our Nation now has the greatest number of prisoners of 
any country in the world, nearly one in every 100 adults in Amer- 
ica is in prison or jail, a rate that is five to 10 times higher than 
rates in Western Europe and other democracies. 

Such extensive use of prison is expensive and unsustainable. 
Currently, our State and Federal Governments spend about $74 
billion a year on incarceration. At the Department of Justice, 
spending on prisons in detention now amounts to almost a third of 
our overall operating budget, compared to only about a quarter in 
2000. 

As a result, prison spending has increasingly displaced other cru- 
cial justice and public safety investments, including resources for 
investigation, prosecution, prevention, intervention and assistance 
to State and local law enforcement agencies. 

In response to the increasing percentage of our resources devoted 
to incarceration, the Attorney General has launched a Smart on 
Crime initiative that began in August of last year. 

Smart on Crime requires all Federal prosecutors, the men and 
women with whom I work every day, to ensure that we are devot- 
ing our enforcement resources to the most deserving of the Federal 
criminal charge. 
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Smart on Crime also augments our support for State and local 
law enforcement as well as our funding and other support of pre- 
vention and reentry programs. 

The goal is to maintain our ability to fulfill our core enforcement 
function while also pursuing other priorities in a comprehensive 
approach to community safety. 

One important component of Smart on Crime is the department’s 
support for reform of sentencing practices for low-level drug offend- 
ers. Of the 217,000 people in BOP custody today, nearly half are 
serving time for drug-related offenses. 

The department is committed to modifying charging and sen- 
tencing policies for these offenses, both to help control Federal pris- 
on spending and to ensure that people convicted of certain low- 
level, nonviolent Federal drug crimes will face sentences appro- 
priate to their individual conduct. 

To most effectively address that issue, however, congressional ac- 
tion is necessary. We strongly urge this Task Force and the full 
Committee to take up sentencing reform legislation this year. 

The department strongly supports the legislation introduced by 
Congressman Scott and Labrador, the Smarter Sentencing Act. By 
modestly reducing statutory penalties for certain nonviolent drug 
offenders, the bill could allow billions of dollars to be reallocated 
to other critical public safety priorities while enhancing the effec- 
tiveness of our Federal sentencing system. 

The kinds of reforms the department supports have already prov- 
en successful at the State level. State leaders. Republicans and 
Democrats, have begun to transform sentencing and corrections 
policy across the country. Changes in State laws and justice prior- 
ities have demonstrated that it is possible to spend less money on 
incarceration without sacrificing public safety. 

In fact, many of these States have seen a drop in recidivism since 
they enacted sentencing reform legislation. 

So by controlling prison spending, shifting away from an overreli- 
ance on incarceration, we can focus our limited resources on the 
most important law enforcement priorities, such as violence pre- 
vention and protection of vulnerable populations. 

The department has committed to an approach that is not only 
more efficient and more effective at deterring crime and reducing 
recidivism, but also more consistent with our Nation’s commitment 
to treating all Americans as equal under the law. 

We cannot achieve these critical goals without the support of 
Congress. We urge you to seize this opportunity to make our crimi- 
nal justice system fair and keep the American people safe. 

Thank you. 

[The prepared statement of Mr. Heaphy follows:] 
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Statement of 
Timothy J. Heaphy 

United States Attorney, Western District of Virginia 
Department of Justice 

Before the 

Committee on the Judiciary 
Over-Criminalization Task Force 
United States House of Representatives 

At a Hearing Entitled 
“Agency Perspectives” 

July 11, 2014 


Chairman Sensenbrenner, Ranking Member Scott and Members of the Task Force - 
Thank you for providing the Department of Justice the opportunity to appear at today’s hearing. 

Last August, in remarks at the Annual Meeting of the American Bar Association’s House 
of Delegates, the Attorney General spoke of his desire to forge a “more just society,” and “to 
reform and strengthen America’s criminal justice system.” He said it was “our duty” to “identify 
those areas we can improve in order to better advance the cause of justice for all Americans.” 
You have been leaders in precisely that endeavor - leading an important conversation about our 
justice system. 

This Task Force has examined many critical issues and raised many important questions, 
for example: Has Congress enacted too many Federal crimes? What are the proper roles of the 
criminal and civil justice systems in protecting our health, safety and environment? Do 
particular criminal laws contain sufficient mens rea requirements to ensure that defendants are 


held responsible for their offenses? 
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. However, we urge the Task Force to be carefiilas it considers changes to criminal 
statutes. Each statute must be examined in light of its specific purpose; its specific and general 
deterrence goals; the particular conduct it seeks to penalize; and the harm it is meant to prevent. 

In addition, the Task Force held several hearings critical of so-called “regulatory crimes.” 
Again, we strongly encourage the Task Force to proceed cautiously. The “regulatory” laws the 
Government enforces are critical to protect the health and safety of our citizens. In enacting the 
Clean Air Act, the Clean Water Act, the Federal Food, Drug, and Cosmetics Act, the Mine 
Safety and Health Act, and the Occupational Safety and Health Act - to name just a few - 
Congress rightly determined that it is in our national interest to ensure our families, our 
neighbors and our communities can breathe clean air and drink clean water, our children 
consume safe food and medicine, and workers are safe at their plants, mines, factories and 
offices. 

The Task Force has also raised concerns about laws that impose strict liability for certain 
crimes. Although the vast majority of criminal statutes require the government to prove some 
level of mem reii, or criminal intent, strict liability statutes, such as those aimed at preventing 
drunk driving, have long been a part of our criminal justice system. They play an important role 
in protecting the public welfare, including protecting consumers from unsafe food and medicine. 
In such situations, the law places the burden of compliance on those who are in the best position 
to ensure that their products and activities are safe, rather than on the people who cannot protect 
themselves from the harms that those products and activities can cause. 

Some witnesses before the Task Force have criticized the enforcement of some health, 
safety, and environmental laws. They have tended to focus on a handful of cases that have raised 
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concerns - some legitimate, some not. But, we also urge the Committee to consider the 
enormous difference these laws have made in the lives of the American people. 

The Department of Justice has prosecuted some of the most egregious violators of our 
Nation’s regulatory laws. Those cases have involved illegal pesticide applications that resulted in 
the deaths of innocent children, hazardous materials violations that caused explosions that killed 
workers, failure to comply with worker safety rules that caused employees to die from exposures 
to deadly gases, and Clean Air Act violations that caused explosions killing and injuring 
company employees. These laws also make it possible to determine responsibility for major 
disasters, like the BP oil spill and the Upper Big Branch Mine Disaster, and to hold accountable 
those who endanger the public and the environment through their illegal conduct. 

Criminal violations of these laws and regulations that are designed to protect people and 
our environment can and do have serious consequences. 

Congress should think very carefully before weakening these laws. 

The Department has an interest in these issues that the Task Force has explored, and we 
look forward to working with you and to answering your questions about them. For today’s 
purposes, however, we want to focus on a number of initiatives the Department has undertaken 
to improve Federal sentencing and corrections policies and to urge Congress to enact legislative 
reforms. 

Over the last 20 years, the combined work of Congress, Federal law enforcement, 
prosecutors, judges, and our State and local partners has been part of a dramatic and 
unprecedented reductions in violent crime rates across the country to their current, generational 
lows. As a result of these efforts, communities from coast to coast are safer and more 
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prosperous. This is a phenomenai achievement of government, and as we iook to make further 
improvements in public safety and justice, we should recognize these achievements. 

It is important to also recognize, though, that our crime reduction strategies have included 
a greatly expanded use of the criminal sanction. As a result, incarceration rates in the country 
have skyrocketed. Our nation now has the greatest number of prisoners of any country in the 
world: with just five percent of the world’s population, the United States holds nearly a quarter 
of the world’s inmate population.’ About 1 in 100 U.S. adult residents is currently incarcerated 
in a state or federal prison, a local jail, or a privately operated correctional facility.^ While the 
number of persons in state prison decreased by almost 55,000 prisoners between 2009 and 20 1 2 
(almost 4%), the federal prison population continued to increase.” The Federal prison population 
alone has more than doubled since 1994.'’ 

The large proportion of our citizens behind bars has had serious budget implications that, 
unless addressed, will negatively affect public safety. The fact is such extensive use of prison is 
expensive and unsustainable. Currently, State and Federal governments spend about $74 billion 
a year on incarceration. At the Department of Justice, spending on prisons and detention now 
amounts to almost a third of our budget, compared to 27% in 2000.” As a result, prison spending 


' In'I'KHNAIIONAI.Ckmrk roH Prison S'IUOIKK. Wori.I)Prisonkh P()1>iii,aiion Lis r (2010), crvailahle at 
hllp://w\v\v. idcr.org. uk/wp-conlcnl/uploads/201()/09/WPPL-9-22.pdr. 

^ Laren E. Glaze and Erinn J. Heberman. Correction.al Populations in the United States 
, 2012, Bureau of Justice Statistics (2013), p. 2, mailahie at httri;//i.vmr.bis.gov/coiiteiit/pub/Ddt7cDUsl2.Ddf . 

’ E. Ann Carson and Daniela Golinelli, Prisoners in 2012 - Advance Counts. Bure.au of Justice 
Statistics (2013; NCJ 242467): Table 1. available at littp;//wnw.bJs.gov/conteiiI/pub/pdf/pl2ac.pdf. 

'' He.atiier C. West, et .al.. Prisoners in 2009, Bureau or Justice Statistics (2010). Fg. 3. p. 3. available at 
lillp:/Av\v\v.bjs.gov/coulcnI/pub/pdr/p09.pdr: see also Statistics, Fkdkrai, Bi.irkai. or Prisons (updalcd weekly) 
available athItp://wAiAv.bop.gov/about/statistics/popiil;ition_statistics.jsp. 

’ SlalemenI ofMicliaelE. Horowitz, Inspector General, U.S. Dept, of Justice, before tlie U.S. House of 
Representatives, Conuii. on Appropriations, Subcommittee on Coimnerce. Justice, Science and Related Agencies, 
concerning oversight of tlie Dept, of Justice (Mar. 14. 2013), available at 
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has increasingly displaced other crucial justice and public safety investments, including 
resources for investigation, prosecution, prevention, intervention, assistance to State and local 
law enforcement agencies, and victims’ support/’ 

At the same time that spending on prisons and detention has drastically increased, the 
Budget Control Act of 2011 sent an unmistakable message that the steady growth in the budgets 
of the Department of Justice, other Federal enforcement agencies, and the Federal courts that we 
experienced over the previous 1 5 years has come to an end. Sequestration imposed further 
spending cuts, making it even more evident that a rebalancing of Federal criminal justice 
spending is needed to effectively ensure public safety and protect our families and communities. 

As the budgetary threats to criminal justice operations have increased dramatically at all 
levels, the choices we all face - Congress, the Judiciary, the Executive Branch - are clearer and 
more stark: control Federal prison spending or see significant reductions in the resources 
available for all non-prison public safety initiatives. If we fail to reduce our prison population 
and related prison spending, there will continue to be fewer agents to investigate Federal crimes; 
fewer prosecutors to bring charges; less support to State and local law enforcement, criminal 
justice partners and crime victims; less support for treatment, prevention and intervention 
programs; and cuts in other public safety priorities. 

In addition to being expensive, our excessive reliance on incarceration and insufficient 
investment in prisoner reentry has undermined our ability to effectively address recidivism. 


httD:/,/vorw.ceDr.net/dociunents/oiibiicatioiisJucarcerat ion-2010-06. odf . 

hllp://approprialions. house. gov/uploadcdnics/lilirg-ll:t-apl9-wslalc-horovvil/.in-2()l 30.1 It.pdt. al S (DOJ rcqucsls 
$6.9 billion Tor Bureau of Prisons in FY2013, .appiio.xiinalclv 26 percent otDOJ’s total budget request for the year), 

“ In Fiscal Year 2000, prisons and detention comprised 27% of the total DOJ budget, 19% for the FBI, 26% for 
grants, tmd 28% for all other Depiirtment functions, including U.S. Attorneys. In Fiscal Year 2013, prisons and 
detention comprised 3 1% of tlie budget, compared to 30% for tlie FBI. 3 1% for otlier Departinent functions, and just 
8% for grants. 
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which is a significant part of our crime problem. Prison overcrowding has contributed 
significantly to the diminished inability of correctional facilities to accomplish two of their 
primary goals: deterrence and rehabilitation. In an April 2014 publication, the Bureau of 
Justice Statistics reports that “Overall, 67.8% of the 404,638 state prisoners released in 2005 in 
30 states were arrested within 3 years of release, and 76.6% were arrested within 5 years of 
release.” Although recidivism rates are lower in the Federal system, they are still unacceptably 
high. Unreasonably high recidivism rates may cause many Americans to lose confidence in the 
criminal justice system. The NAACP suggests that the cycle of poverty, criminality, and 
incarceration has deprived already marginalized individuals of the opportunity to escape 
poverty.* Such failures of our cunrent approach to criminal justice highlight a need for 
considerable changes. 

Ultimately, our remarkable public safety achievements of the last 20 years would be 
threatened unless reforms are instituted to make our public safety expenditures smarter and more 
productive. The Department of Justice already has begun to prioritize and implement key 
improvements. At the direction of the Attorney General, we have extensively studied all phases 
of the criminal justice system - including charging, sentencing, incarceration and reentry - to 
identify which practices are most successful at preventing crime and deterring, incapacitating, 
treating, and rehabilitating criminals. Our findings indicate a need for significant changes in our 
approach to enforcing the Nation’s laws, and through the Attorney General’s Smart on Crime 

’ Ai.HXIA D. CoOPHK, K I AI... RKCIUIVISM of PKISONKRS RKr,K.ASKI) IK .10 S l'ATKS IN 2005: P.A'l 'l KKNS FROM 2005 K) 
2010, Bureau of Justice Statistics (2014). 1. available at http;//wnAv.bjs.gov/index.cfm?ty^pbdetail&iid^4986. 
^ See KAACr Supports Passage oj Comprehensive Ex-Ojfender Reentry Legislation, Nat’l Assoc, for the 
Adv.ancement of Colored People. http:/ArAvw.naacp.org/action-alerts/eiitr\7naacp-supports-passage-of- 
compreheiisive-ex-offender-reentn'-legislation. 
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Initiative, we are making those changes. While the aggressive enforcement of Federal criminal 
statutes remains essential - and we U.S. Attorneys take a back seat to no one in our vigorous 
enforcement of these laws - many of our current practices, including most notably long 
incarceration sentences, are financially unsustainable. The Department has identified a set of 
initial refonns that we hope this Task Force will embrace and help to bring about, including - 
changing statutory drug penalties; improving reentry programming; refonning prison credits and 
other incentives to promote more efficient use of prison resources while simultaneously reducing 
reoffending; investing in evidence-based diversion programs - for example, drug treatment 
initiatives and veterans courts - that can serve as alternatives to incarceration in some cases; and 
reducing unnecessary collateral consequences for formerly incarcerated individuals seeking to 
rejoin their communities. 

In August 2013, the Attorney General announced the Department’s commitment to 
addressing these priority policy areas when he announced the Smart on Crime Initiative, which, 
in part, prioritizes reforming sentencing practices for low-level drug offenders. Of the 217,000 
individuals in the Bureau of Prisons’ custody, nearly half are serving time for drug-related 
offenses.® The Justice Department is committed to modifying charging and sentencing policies 
for these offenses both to help control Federal prison spending and to ensure that people 
convicted of certain low-level, nonviolent Federal dmg crimes will face sentences appropriate to 
their individual conduct. While we continue to support mandatory minimum sentencing statutes, 
we believe they should be applied only to the most serious criminals. By reserving the harshest 

’ FEDERAL BUREAU OF PRISONS. INMATE STATISTICS, OFFENSES, mailahk at 
http://w^\^v.bop.gov/about/statistics/stiitistics_iraniite_offenses.jsp. See also Press Release, Depcirtment of Justice, 
Attorney General Holder Urges Clianges in Federal Sentencing Guidelines to Resen e Harshest Penalties for Most 
Serious Dmg Traffickers (Mar. 13. 2014) available at http;//ww'w.justice.gov/opa/pr/2014/March/i4-ag-263.1itnil. 
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penalties for dangerous and violent offenders, we can better promote public safety, deterrence, 
and rehabilitation by saving billions of taxpayer dollars and reinvesting the savings to strengthen 
communities. . 

The Smart on Crime Initiative is already allowing the Justice Department to make critical 
improvements; to hold offenders accountable; to conserve precious public safety resources; to 
improve outcomes; and to disrupt the destructive cycle of poverty, incarceration, and crime that 
traps too many Americans and weakens entire neighborhoods. However, to most effectively 
address the issue, congressional action is necessary. The fact that several members of this task 
force - Congressmen Scott, Labrador, and Bachus - plus Congressmen Chaffetz as well as 
Senators Durbin, Lee, Leahy and Paul have introduced sentencing reform bills - shows an 
emerging bipartisan consensus that reform is urgently needed. We strongly urge this Task Force 
and the House Judiciary Committee to take up this issue this year. Advancing commonsense 
refomis to make the Federal criminal justice system more effective, more efficient and more just 
will help us to enhance justice and battle crime more effectively. 

The Department strongly supports the legislation introduced by Congressmen Scott and 
Labrador: the Smarter Sentencing Act. By modestly reducing statutory penalties for certain non- 
violent drug offenders, the bill could allow billions of dollars to be reallocated to other critical 
public safety priorities while enhancing the effectiveness of our Federal sentencing system. 
Enactment of the Smarter Sentencing Act will ensure that law enforcement continues to have the 
tools needed to protect national security, combat violent crime and drugs, fight financial fraud, 
and safeguard the most vulnerable members of our society. Enactment of the Smarter 
Sentencing Act also would address a basic issue of fair treatment for similar offenders: drug 
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offenders with mandatory minimum sentences imposed before the Fair Sentencing Act would 
receive the same benefit as those convicted afterwards. 

In addition to front-end reforms to the Federal sentencing system, the Department 
believes that we need “back-end” reforms to enhance the prospects that Federal prisoners will 
successfully return to their communities. Although enhanced reentry programs alone will not be 
sufficient to address the Department’s budgetary challenges, they can make an important 
contribution. Although the Department has some technical concerns, we share the overall goals 
of legislation introduced by Congressmen Chaffetz and Scott: to improve Federal prisoner 
reentry, better control the Federal prison population, and reward prisoners who successfully 
participate in evidence-based programs that assist prisoners with successful reentry. 

The kinds of reforms tlie Department supports are not unprecedented. Indeed, they build 
on innovative, data-driven reinvestment strategies that have been pioneered at the State level. 
State leaders - Republicans and Democrats - have begun to transform sentencing and corrections 
policy across the country. Their efforts have been driven more by practical, on-the-ground 
knowledge and data than by and ideology. In fact, in recent years, at least 18 States - supported 
by the Department’s Justice Reinvestment Initiative and led by governors, legislators and law 
enforcement officials from both parties - have directed significant funding away from prison 
construction and toward evidence-based programs and services - such as community supervision 
and drug treatment - that are proven to reduce recidivism while improving public safety. The 
States that have implemented these reinvestment reforms include: Arkansas, Delaware, Georgia, 
Hawaii, Kansas, Kentucky, Missouri, Louisiana, Mississippi, New Hampshire, North Carolina, 
Ohio, Oklahoma, Oregon, Pennsylvania, South Carolina, South Dakota, and West Virginia. 
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Three additional States that are pursuing Justice Reinvestment but have not yet implemented 
legislation are, Michigan, Nebraska, and Washington. Rather than increasing costs, a new report 
funded by the Bureau of Justice Assistance projects that these States will actually save $4.6 
billion over an 1 1-year period.*° Many have already seen drops in recidivism and overall crime 
rates even as their prison populations have declined. Although the full impact of our Justice 
Reinvestment policies and other refonns remains to be seen, it is clear these efforts have 
achieved important milestones and are continuing to show significant promise across the 
country. 

While the content of Justice Reinvestment legislation differs according to the specific 
needs and challenges of different jurisdictions, State reforms commonly include two elements 
that we believe are needed at the Federal level: (1 ) redirected funding and incentives to reduce 
reoffending and (2) adjustments to sentencing for non-violent drug offenders. Recent 
advancements in these areas suggest policymakers and law enforcement agencies at the Federal 
level can learn a lot from these State initiatives. For example, the refonns in States such as 
Texas — an early pioneer in the justice reinvestment approach — and the more recent examples of 
North Carolina and Georgia have already produced tangible results in corrections spending and 
prison population management, and have coincided with improvements in public safety. 

In Texas, the State prison population increased by 300 percent between 1985 and 2005." 
Between 1997 and 2006, probation revocations to prison increased by 18 percent.*^ In 2007 the 

Urban iNs i i ir i K, Kr ai... Jrs i icH Rkinvks'i'Mkx'I' iNi'n.ATiVKS'i'.Ai'K Asskssmkn i' Rkpor i' 3 (2014), available at 
http:/AvA\Av.uiban.org/uploadedpdf/4t2994-Ji]stice-Reiii\'estnient-Inituitive-State- Assessment -Report.pdf. 

" Statement of JenS' Madden, Texas House of Representatives, U.S. Dept, of Justice, before the U.S. House of 
Representatives, Conuii. on Appropriations, Subcommittee on Commerce, Justice, Science and Related Agencies, 
(2009). 
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Texas legislature enacted Justice Reinvestment legislation reforming corrections by reducing 
sentencing terms for drug and property offenders from a maximum of ten years to a maximum of 
five years and by increasing prison capacity for drug and mental health treatment. The law also 
invests in progressive sanctioning models; social and behavioral intervention programs; and 
expansion of drug and other specialty courts. The new legislation immediately reduced the 
anticipated corrections spending from $523 million to $241 million.’’ Moreover, from 
December 2008 to August 2010, the prison population decreased by 1,125 individuals. ” There 
has also been a 25 percent decrease in parole revocations. According to the FBI Uniform Crime 
Reports, the violent crime rate in Texas peaked in 1 991 , at 840 violent crimes per 1 00,000 
persons (the violent crime rate for the nation also peaked in 1991).” After Texas implemented 
it’ s sentencing reforms in 2007, the violent crime rate continued to decline, from 5 1 0 offenses 
per 100,000 people In 2007 to 409 per 100,000 in 2011.’'’ 

North Carolina has had similar success. Before Justice Reinvestment, North Carolina’s 
prison population was projected to grow by 10 percent over the next 10 years.” It was expected 
to cost the State $378 million to build and staff new prison facilities ’* Probation revocations 
accounted for 53 percent of prison admissions while only 15 percent of those released from 


” TeX-VS. the Council oe St.vte Governments Justice Center (2014). littp://csgiusticecenter.org/jr/tx/. 

” The Justice Center, Council or State Governments, Justice Reinvestment in Tex.vs 2 (2009). available 
af http://www.ncsl.Org/portals/l/Docunients/cjAexas.pdf. 

Makshaij. Clement, et ai„, The National Summit on Jiistick Reinvestment' and Pi.blic Saeei'y: 
Addressing Recidivism. Crime, .and Corrections Spending 58 (20 1 1). 

'‘'.See FBI Unironn Crime Reporting Slalislics database: liMp://wvvvv. ucrdalalool.gov/. 

Federal Bureau oe Inves i toa iton. Unikorvi Crime Rkpor is, li(lp://ww'w'.fbi.gov/aboul-us/cjis/ucr/ucr- 
pilb lie ations#Crinie . 

' ’ Urb.an Institute, et al.. Justice Reinvestment iNrnATnm State Assessment Report, North C.arolixa 1 
(20 14), available at littp://www'. uiban.org/uploadedpdf/JRI_CaseStudv_North_Carolina.pdf. 

“ Id . 
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prison received post-release community supervision.'® In 2011, North Carolina passed the 
Justice Reinvestment Act, which, among other things, requires mandatory supervision of felony 
parolees; empowers probation officers to recommend the use of swift and certain jail sanctions; 
and diverts nonviolent, first-time felony drug offenders from prison using second-chance 
incentives, saving both prison bed space and tax dollars.™ As a result of this legislation. North 
Carolina now has its lowest prison population since 2007.^' The probation revocation rate is 
down by nearly 15 percent and now accounts for far less than half of new entries to prison.'^ 
These policies are projected to save the State up to an estimated $346 million over six years in 
reduced and averted spending on operations and $214 million in averted construction costs.^' 
Georgia is another of the many Justice Reinvestment States that have been able to bring 
about impressive improvements in incarceration spending and public safety. During the two 
decades prior to making these criminal justice reforms, the State’s prison population more than 
doubled to nearly 56,000 inmates. This caused Georgia to have one of the Nation’s highest 
proportions of adult residents under correctional control.” Such an explosion in the number of 
incarcerated individuals placed a substantial burden on Georgia’s taxpayers. The State was 
spending more than $1 billion annually on corrections, up from $492 million in 1990.^® Yet 

Id. 

“/o', at 2. 

-\ld.ati. 

North C.-trolin.v, the Coetncilof State Governments Justice Center (2014). 
littp;//csgj usticecenter.org/jr/iic/. 

URH.AN iNS'l'ITLTK. KT.AI,., JLS'I'ICH RKINVKS'I-MKNT INHIATIVK S'I'.ATK AsSKSSMKN'1' RKFOK'I'. NOK’I'H CaKOIJXA 2 
(2014) available af http://wAiAi.uri)an.org/upioadedDdf/IRl CaseStudv Nortli Caroliiifl.pdf . 

Urban Ins’itii.i i'h. kt al., Jds'iick Rkinvkstmknt Initi.ativk St.ath Asskssmkxt Rkpokt, Gkorgia 1 (2014) 
a\>ailable fl/http;//www.uiban.org/iiploadedpdf/JRI_C«iseStiidy _Georgia.pdf. 

Id. 

J.t 
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despite this growth in prison costs, the recidivism rate remained unchanged at nearly 30 percent 
throughout the past decade.^^ In 20 1 2, Georgia’s General Assembly enacted a law focused on 
providing prison space for serious offenders and strengthening probation and court supervision. 

It also created graduated degrees of penalties for burglary and forgery; raised felony theft 
thresholds; relaxed mandatory sentences for some drug trafficking; expanded the use of 
electronic monitoring; required evidence-based corrections practices; and established procedures 
for risk and needs assessments.^* The legislation is expected to avert the projected prison 
population growth of about 5,000 inmates during the next five years and reduce the population 
from current levels.^’’ Furthermore, policy makers were able to reinvest $ 1 7 million in 
accountability courts and residential programs for fiscal year 2013.*” 

In addition to increasing adoption of Justice Reinvestment practices and legislation, 
several States have also taken the initiative to reform their drug laws and related sentencing 
policies. For instance, in New York, a 2009 bill revised New York’s Rockefeller drug laws by 
eliminating mandatory minimums for first time offenders convicted of a Class B, C, D, or E drug 
felony and second time drug offenders convicted of a Class C, D, or E drug felony.** The law 
also eliminated mandatory minimums for second time offenders convicted of a Class B drug 
felony who are drug dependent.** Mandatory minimum sentences for second time Class B and C 
drug felony offenders with a prior nonviolent conviction were reduced from 3.5 to two years and 


Id. 

^ Id. al 2. 

^’’Id. 

’°/d. atl. 

” Vjv\lS\]m.Xi.lMllMI&V.mS.CKAMOViEtiO,DRh’aWARDETE}iTE?AREVIEWUFSTATELEl'ELDRU(iLWREFOBM, 
2009-2013. Ver,v iNSTuriTE or Jeisuce 6 (Apr. 2014). 

^-Id. 
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from two to 1.5 years, respectively. Similarly, Arkansas’ legislature passed reforms in 201 1 that 
shortened mandatory minimum sentences for certain drug offenders.^’ 

In 2011, Idaho and Kentucky also amended their treatment of certain drug offenses. 

Idaho expanded eligibility for drug courts to defendants charged with certain violent crimes.^’' 
Kentucky repealed the automatic sentence enhancement for certain subsequent drug offenses, 
including possession and some offenses involving prescription drugs.’’ Additionally, the 
Kentucky law changed the way drug possession offenses interact with the State’s persistent 
felony offender statute. Under this new law, for example, a first degree drug possession 
conviction no longer leads to second degree persistent felony offender status upon another non- 
drug conviction.’^’ 

All of these evidence- and results-based efforts across the country have demonstrated that 
there is much to be learned from the experience of the States. It is time to apply these lessons at 
the Federal level. Our Smart on Crime initiative and the various legislative proposals are derived 
from, and complement these State efforts. By controlling prison spending and shifting away 
from an over-reliance on incarceration, we can focus our limited resources on the most important 
law enforcement priorities, such as violence prevention and protection of vulnerable populations. 
Our ongoing initiative is only the beginning of our etforts to modernize the criminal justice 
system. In the months ahead, the Department will continue to hone an approach that is not only 
more efficient and more effective at deterring crime and reducing recidivism, but also more 
consistent with our nation’s commitment to treating all Americans as equal under the law. We 

”/d. atS 
” Jd. at 20 
’Ud. at2t. 
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cannot achieve these critical goals, however, without the support of Congress. We urge you to 
seize this opportunity to make our criminal justice system fairer and to keep the American people 
safer. 

Thank you, once again, for the opportunity to appear before you today. I would be happy 
to answer your questions. 
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Mr. Bachus. At this time, I will recognize Judge Keeley for her 
opening statement. 

TESTIMONY OF THE HONORABLE IRENE KEELEY, UNITED 

STATES DISTRICT JUDGE, JUDICIAL CONFERENCE OF THE 

UNITED STATES 

Judge Keeley. Thank you, Chairman Bachus and Ranking Mem- 
ber Scott and distinguished Members of the Task Force for inviting 
me to testify today. It is an honor to appear before you and along- 
side such distinguished witnesses, especially my good friend and 
colleague. Chief Judge Saris. 

I testify today on behalf of the Judicial Conference of the United 
States, the policymaking body for the Federal Judiciary. The con- 
ference’s Committee on Criminal Law that I chair oversees the 
Federal probation and pretrial services system, and reviews legisla- 
tion and other issues relating to the administration of criminal law. 

My committee has watched this Task Force’s progress with keen 
interest. The Judicial Conference has submitted letters for the 
record at past hearings, and I thank you for accommodating us 
with regard to that. 

I offer for your consideration today several strategies to address 
the pressing problem of over-criminalization in the Federal system. 
Each of these points — curbing over-federalization, reforming man- 
datory minimum sentences, and amending the guidelines — are dis- 
cussed at length in my written testimony. 

At the outset, however, I do wish to emphasize that major crimi- 
nal justice reforms currently under consideration, frontend and 
backend sentencing reform legislation, executive clemency, and re- 
forms to the sentencing guidelines, will increase the Federal Judi- 
ciary’s workload. 

Congress must provide the courts, which currently are operating 
at 1997 staffing levels, with adequate resources to shoulder those 
additional burdens. The failure to do so will result in further delays 
for your constituents and ultimately could have public safety con- 
sequences. 

For nearly a century, the Federal Judiciary has expressed con- 
cern about the federalization of crime. The conference encourages 
Congress to conserve the Federal courts as distinctive judicial 
forum of limited jurisdiction in our system of federalism. It is the 
conference’s long-standing position that Federal prosecution should 
be limited to charges that cannot or should not be prosecuted in 
State courts. 

To this end, the conference has identified five types of crimes 
that are appropriate for Federal prosecution: first, offenses against 
the Federal Government or its inherent interests; second, criminal 
activity with substantial multistate or international aspects; third, 
criminal activity involving complex commercial or institutional en- 
terprises most effectively prosecuted using Federal resources or ex- 
pertise; fourth, serious high-level or widespread State or local gov- 
ernment corruption; and fifth, criminal cases raising highly sen- 
sitive local issues. 

The conference also recommends that Congress review existing 
Federal criminal statutes with the goal of eliminating provisions 
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that no longer serve an essential Federal purpose, an idea that I 
know has been discussed at past hearings of this Task Force. 

Another pressing problem related to the issue of over-criminal- 
ization is the burgeoning population of the correctional system, 
caused in part by the proliferation of crimes carrying a mandatory 
minimum sentence. 

Mandatory minimums, in the opinion of the conference, are 
wasteful of taxpayer dollars by unnecessarily increasing correc- 
tional costs, which are borne both by the Bureau of Prisons and by 
the probation and pretrial services system, which is within the Ju- 
diciary. 

For 60 years, the Judicial Conference has consistently and vigor- 
ously opposed mandatory minimum sentences. Mandatory mini- 
mums are incompatible with guideline sentencing, a point on which 
Judge Saris may expand. 

In the absence of mandatory minimums, judges would not have 
unfettered discretion in sentencing. The sentencing guidelines that 
have been carefully developed with the benefit of the Sentencing 
Commission’s congressionally endorsed expertise would remain 
fully in force. Departures or variances from the guidelines would be 
reviewable on appeal for reasonableness. 

Mandatory minimums also cause disproportionality in sentencing 
by treating similarly offenders who actually may pose very dif- 
ferent risks to society. The Judicial Conference endorses amending 
Section 924(c) to preclude the stacking of counts and to clarify that 
additional penalties only apply when one or more convictions have 
become final prior to the commission of the next offense. 

The conference has already shared draft legislation in this regard 
with Congress, which I would be pleased to resubmit to this Task 
Force. 

One example of the significant cost of stacking is the case of 
Weldon Angelos, a first-time nonviolent offender whose 55-year 
sentence resulted from stacking mandatory minimums. 

I would urge your Task Force to consider whether taxpayers are 
truly well-served by spending $1.4 million or more to incarcerate 
Mr. Angelos for 55 years. 

Thus, the Judicial Conference has agreed to seek legislation, 
such as the Safety Valve Act of 2013. The Judicial Conference also 
supports the policies contained in the Smarter Sentencing Act of 
2013, legislation that I know several Members of this Task Force 
have cosponsored. 

The third major public policy initiative that the Judicial Con- 
ference supports relating to over-criminalization is the Sentencing 
Commission’s April 2014 decision to amend the guidelines to lower 
the base offense levels in the drug quantity table across drug types. 
The commission is currently considering whether to make this deci- 
sion retroactive. 

The Judicial Conference endorses these reforms on principles of 
fairness, nevertheless recognizing that they will impose costs upon 
the Judiciary. Retroactivity, in particular, would cause a dramatic 
influx of offenders out of prison and into the probation system. 

Inadequate resources or preparation for this event would imperil 
public safety. The Judicial Conference, therefore, endorses retro- 
activity only if release of the first wave of prisoners is delayed by 
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6 months in order to give the probation system time to prepare for 
the first wave of new supervisees and if the commission coordinates 
a national training program among all of the affected agencies. 

Thank you for inviting me to testify today and for considering 
the conference’s views on curbing over-federalization, reforming 
mandatory minimum sentences, and amending the sentencing 
guidelines. I look forward to answering your questions. 

[The prepared statement of Ms. Keeley follows:] 
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Chairman Sensenbrenner, Ranking Minority Member Scott and Distinguished Members of the 
I'ask Force, 

Thank you for soliciting the views of the Judicial Conference of the United States. My 
name is Irene Keeley and I am a District Court Judge in the Northern District of West Virginia. I 
also scr\'c as the Chair of the Judicial Confcrcaice’s Committee on Criminal Law. The Criminal 
Law Committee is tasked with overseeing the federal probation and pretrial services system and 
reviewing legislation and other issues relating to the administration of criminal law. 

My Committee is keenly interested in the work of the Task Force and is closely following 
the policy initiatives being considered and implemented throughout the federal criminal justice 
system. 1 am pleased to have the opportunity to share with the Task Force several views of the 
.Judicial Conference related to the administration of the federal criminal justice system: curbing 
ovei'-federalization of criminal law; reforming mandatory minimum sentences, which are 
inefficient, wasteful, and create sentencing disparities; and, amending the Sentencing Guidelines. 

The entire Judicial Branch’s appropriation is less than Iwo-tenths of one percent of the 
federal budget. To put this figure in further perspective, the current appropriation for the entire 
Judiciary is approximately one-fourth of the Department of Justice’s current appropriation alone. 
Any policy reform, even if it achieves overall net savings to taxpayers, that would shift additional 
costs onto the Judicial Branch would severely impact the Judiciary’s budget and programming, 
given tlie small size of our budget. 

The Judicial Conference appreciates the support that Congress has shown the Judiciary 
and hopes tlial it can continue to rely on that support in the years ahead, especially in light of the 
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serious discussions occurring in all three branches of government related to sentencing and 
corrections reforms. The Conference is closely following these efforts^ which are designed, in 
part, to reduce tlie “crisis” that has been reported in the Federal Bureau of Prisons (BOP) 
ste mmin g from an inmate population that is over its rated capacity. 

In addressing this crisis - whether through legislation; executive action, such as 
clemency; or policy changes, sSuch as amending the Sentencing Guidelines - policy-makers must 
not create a new public safety crisis in our communities by simply transferring the risks and costs 
from the prisons to the caseloads of already strained probation officers and the full dockets of the 
courts. Instead, lasting and meaningful solutions can be attained only if the branches work 
together to ensure that the correct cases are brought into the federal system, just sentences are 
imposed, and offenders are appropriately placed in prison or under supervision in the community. 

I. Curbing the Over-Federalization of Criminal Law 

The Judicial Conference has long opposed the ovcr-fcdcralization of criminal law, which 
is a cause of overcrowding in our federal prisons. For nearly a century, the Judiciary has 
encouraged preserving the limited role of tlie federal criminal justice system, i'or example, Chief 
Justice William Howard Tafl expressed concerns about the federalization of crime during a 1922 
address to the American Bar Association.' The Judicial Conference since has reiterated its “long- 
standing position that fedei al prosecutions should be limited to charges that cannot or should not 
be prosecuted in state courts,”^ and has suggested that the “jurisdiction of the federal courts 

‘ .JeeHon, William Howard Taft, Possible and Needed Reforms in Administration of Justice in Federal 
Courts, 8 J. 601 (1922). 

^JCUS-SEP91,p.45. 
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should be limited, complementing and not supplanting the jurisdiction of the state courts.”^ 

The Judiciary appreciates the importance of reducing crime. Accordingly, in 1995 the 
Conference adopted policies encouraging Congress “to conserve the federal courts as a 
distinctive judicial forum of limited jurisdiction in our system of federalism,’" and emphasized 
that “[i]ii principle, criminal activity should be prosecuted in a federal court only in those 
instances in which state court prosecution is not appropriate or where federal interests are 
paramount.’’'^ At that time, the Conference specifically identified five types of criminal offenses 
deemed appropriate for federal jurisdiction: 

1 . Offenses against the federal government or its inherent interests; 

2. Criminal activity with substantial multistatc or international aspects; 

3 . Criminal activity involving complex commercial or institutional enterprises most 
effectively prosecuted using federal resources or expertise; 

4. Serious, liigh-level or widespread state or local government corruption; and, 

5. Criminal cases raising highly sensitive local issues.^ 

Tire Conference recommends that Congress review existing federal criminal statutes with 
the goal of eliminating provisions tiiat no longer serve an essential federal purpose. In addition, 
die Conference recommends that Congress consider using “sunset" provisions to require periodic 
reevaluation of the purpose and need for any new federal offenses that maybe created. Finally, 
the Conference recommends tliat Congress and the Executive Branch undertake cooperative 
efforts with die states to develop a policy to detenuinc whether offenses should be prosecuted in 

VeUS-SEP 93,p. 51. 

^ JCUS-SEP 95, pp. 39,40. 

^ Id. at 40. 
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the federal or state systems.^ 

II. Reforming Mandatory Minimum Sentences 

A. The Failure of Mandatory Minimum Sentences 

For sixty years, the Judicial Conference has consistently and vigorously opposed 
mandatory minimum sentences and has supported measures for their repeal or to ameliorate their 
effects.' The Conference has had considerable company in its opposition to mandatory minimmn 
sentences,® which belies the claim that judges are motivated hy a parochial desire to increase 
their own power in sentencing. Judges routinely perform tasks in which the individual judge has 
no or very little discretion — but the Judicial Conference does not advocate for the repeal of these 
legislatively mandated tasks.^ 


S&e id. 

’ JCUS-SEP 53, p. 28; JCUS-SEP 61, p. 98; JCUS-MAR 62, p. 22; JCUS-MAR 65, p, 20; JCUS-SEP 67, 
p. 79; JCUS-OCT71,p.40;JCUS-APR76,p. 10; JCUS-SEP 81, p. 90; JCUS-MAR 90, p. 16; JCUS-SEP 90, p. 62; 
JCUS-SEP 91, pp. 45, 56; JCUS-MAR 93, p. 13; JCUS-SEP 93, p. 46; JCUS-SEP 95, p. 47; JCUS-MAJR 09. pp. 
16-17; JCUS-SEP 13, p. 17. 

See, e.g., Federal Mandatory Minimum Sentencing: Hearing Before the Subcomm. on Crime and 
CrimincilJusiice. of the. H. Comm, on the Judiciary, I03rd Cong. 66 (1993) (hereinafter 1993 Hearing] (statcmiant of 
Judge William W. Wilkins, Jr,, Chair, U.S. Sentencing Commission) (“The conference of every circuit witli criminal 
jurisdiction in the federal judicial system.. . .the U.S. Sentencing Commission, prosecutors and defense attorneys, 
[and] federal corrections experts,.,have all ^okenof tlieir cnnecm.s [about mandatory minimum sentencing]. It is 
important to note this developing consensus because we occasionally hear the conunent that criticisms of mandatory 
miniinums should be dismissed as coming from judges who are unhappy about limits on their discretion. . . . [T]he 
spectiTun of viewpoint.s represented by those wlio have concerns about mandatory minimums is far broader than the 
federal judiciary. It includes representatives of xirtually alUectors in the criminal justice system.”). 

^ See Mandatory Minimums and Unintended Consequences: Hearing Before the Subcomm. on Crime, 
Terrorism, and Homeland Security of the H. Cotnm. on the Judiciary, 11 1th Cong. 39 (2009) [liereinafter 2009 
Hearing] (statement of Judge Julie E. Carnes, Chair, Committee on Cruninal Law, Judicial Conference of the United 
Stales) (“In reality..., district judges are continually dictated to in a variety of w'ays, in both civil and criminal cases. 
In fact, much of a judge’s daily activity is consumed witli executing ‘■maudatory’ tasks, using a decision-making 
process that is ‘mandated’ by some other mtity. Thus, a judge must adjudicate a civil case, according to the 
prescribed standaixls, wlicthcr or not tiie judge agrees with the policy judgment made by Congress that gave rise to 
the cause of action or to the recognized defenses. A judge must instruct a jury as to what llie applicable statute and 
precedent require, regardless of the judge’s possible disagreement with some of these instructions. Myriad other 
examples abound, Judges understand and accqjl these coustmintg Irecausc judges know that they do not create the 
law; this is Congress’s role. Rather, judges interpret that law and apply it to the facts of die case, within wliatever 
ambit of discretion is deemed permissible for the particular issue,”). 
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Though mandatory minimums have been criticized on numerous grounds>^” there ai’e 
three objections that we wish to highlight. First, statutory minimums cost taxpayer's excessively 
in the form of unnecessary prison and supervised release costs. Second, they impair the efforts of 
the United States Sentencing Commission to fashion Guidelines according to tlie principles of 
the Sentencing Reform Act, including the careful calibration of sentences proportionate to 
severity of the offense and the research-based development of a rational and coherent set of 
punishments. Finally, mandatory minimums are inherently rigid and often lead to inconsistent 
and disproportionately severe sentences. 

1. Mandatory Minimum Sentences Unnecessarily Increase the 
Cost of Prison and Supervision in the Community 

Mandatory minimums have a significant impact on correctional costs. As the Sentencing 

Commission stated in its 201 1 report to Congress, mandatory minimums have proliferated over 

tlie past twenty years. Between 1991 and 2011, the numberofmandatory minimum penalties 

more than doubled, from 98 to 1 95.^^ There are approximately 1 95,000 more inmates 

incarcerated in federal prisons today than there were in 1980, a nearly 790 percent increase in the 


See, e.g., U-S. Sentencing Commission, /o /he Congress: Mandatory Mimmum Penalties in the 
Federal Criminal Jusiice System (Oct. 201 1), at 90-103, available at: httpt.Vvi'vi'w.ussc.gov/LegislatiYe 
_and_Public_Affairs/ Congressional Te5timony_and_ Reports/Mandatory Mimmum_ Penalliea/ 201 11 03 1_ 
RlC_PDF/Chapter_05,pdf (reviewing policy views against mandatory minimum penalties, including that: they are 
applied inconsistently; they transfer discretion from judges to prosecutors; they are ineffective as a deterrent or as a 
law enforcement tool to induce pleas and cooperation; they are indicadve of the “overfederalization” of criminal 
justice policy and as upsetting the proper allocation of responsibility between the states and federal government; and 
they unfairly impact racial minorities and the economically disadvant^cd); Hon. Eric Holder, Attorney Clcncral of 
the United States, Remarks at the Annual Meeting of the American Bar Association's House of Delegates (Aug. 
2013), available at: http://wwTv.justice.gov/iso/opa/ag.’'spccchcs/'2013/ag-sp©ech-1308 12.html (“Because they 
oftentimes generate unf airly long sentences, [mandatory miuimuius] breed disrespect for the system. When applied 
indiscriminately, they do not serve public safety. They - and some of the enforcement priorities we have set - liave 
had a destabilizing eftcct on particular communities, largely poor and of color. And, applied inappropriately, they are 
ultimately counterproductive."). 

'• U.S, Sentencing Commission, Report to the Congress, supra note 10, at 71. 
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federal prison population.*^ This growth “is the result of several changes to the federal criminal 
justice system, including expanding the use of mandatory minimum penalties; the federal 
government taking jurisdiction in more criminal cases; and eliminating parole for federal 
inmates.”*^ 

Longer prison sentences also mean longer terms of supervised release. Legislation 
ameliorating the effects of mandatory minimums can save taxpayer dollars, not only through a 
reduction in the prison population, but also by lowering supersised release caseloads. In a 2010 
report, the Sentencing Commission noted that the average term of supervised release for an 
offender subject to a mandatorj' minimum was 52 months, which compared to 35 months for an 
offender who was not subject to a mandatory minimum — a difference of 17 months.’^ Based on 
fiscal year 201 3 cost data, the cost of supervising an offender for one month is approximately 
$264. Thus, mandatory minimums cost the Judiciary alone, on average, almost $4.5 million in 
supervision costs per 1 ,000 offenders (i.e., $264 x 1 7 months x 1 ,000 offenders = $4,488 
million). If the Judiciary were called upon to play arole in reducing prison over-crowding (which 


Congressional Research Scr\'ice, 'Ihe Federal Prison Population Buildup: Overview, Policy Changes, 
Issues, and Options (Jan, 2013), at 5\ , available at: hllpy/www.fas.oi'g/sgi>'crs/misc./R42937,pdf. 

Id.\ see also U.S. Sentencing Commission, Report to the Congress, supra note 10, at 63 (“Statutes 
carrying mandalory miniinuiii penalties have increased in number, apply to more otiensc conduct, require longer 
terms, and are used more often than they were 20 years ago. These changes have occurred amid other systemic 
changes to the federal criminal justice system... that also have had an impact on the size of the federal prison 
population. Those include expanded federalization of criminal law, increased size and changes in the composition of 
the federal criminal docket, high rates ofimposition of sentences of imprisooinent, and inciea.sing average sentence 
lengths. [ Tlhe changes to mandatory minimum penalties and these co-occurring systemic changes have combined to 
increase the federal prison population significantly.”). 

See also David Adair, Revocation of Supervised Release - A Judicial Function, 6 FED. Sent’G Rep. 190, 
191 (1994) (“[SJome argue that persons who serve the longer terms of imprisonment that have resulted from 
mandatory minimum sentences and the sentencing guidelines may present greater problems in supeivision .simply by 
viitue of the longer periods of incarceration.”). 

U.S. Sentencing Commission, Federal Offenders Senienced to Supervised Release (July 2010), at 51-52, 
available at: http:/,/www.usRc.gov/Rcaearch/Research_Publications,/Supcrviscd_Release/20 1 00722 _Super\'i5ed 
_Release.pdf, 
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is a direct result of mandatory minimums) tbrou^ legislative or executive action transferring 
inmates to supervision by probation officers, then the Judiciary certainly would require increased 
appropriations to carry this new burden. 

2, Mandator^' Minimum Sentences are Incompatible with the 
Sentencing Reform Act 

Mandatory minimum statutes impair the congressional mandate of the Sentencing 
Commission to fashion Sentencing Guidelines in accordance with the principles of the 
Sentencing Reform Act. In 1984, Congress passed the Sentencing Reform Act after years of 
consideration and debate. The Act created the Sentencing Commission and charged it with the 
responsibility to create a comprehensive system of guideline sentencing. 

But mandatory minimum sentences have severely hampered the Commission in its task of 
establishing fair, certain, rational, and proportional Guidelines. They deny the Commission the 
opportunity to bring to bear the expertise of its members and staff upon the development of 
sentencing policy. Since the Commission has embodied within its Guidelines mandatory 
minimum sentences,^® the Guidelines have been skewed out of shape and upward by the 


The Sentencing Coimnission lias takeii the position that minunum seiileiices mandated by statute require 
the Sentencing Guidelines faithfiilly to reflect that mandate. The Commission has accordingly reflected those 
tnandaiory tninitnnms at or near the lowest point of the Sentencing Guideline ranges. The Criminal Law Committee 
has expressed its concerns to the Coimnission about the .subversion of the Seniencing Guideline scheme caused by 
mandatory minimum sentences. The Committee believes that setting the Sentencing Guidelines’ base offense levels 
irrespective of mandatory ntiniinuin penalties is the best approach to harmonizing what arc essentially two competing 
approaches to criminal sentencing. See, e.g.. Letter from Judge Sim Lake, Cliair, Coimnittee on Criminal Law, 
Judicial Conference of the United States, to members of the U.S. Sentencing Coimnission (Mar. 8, 2004) (on file 
with the Administi-ative Office of the U.S. Courts): Letter from Judge Paul Cassell, Chair, Committee on Criminal 
Law, Judicial Conference of the United States, to .Judge Ricardo Hinojosa, Chair, U.S. Sentencing Commission 
(Mar. 16, 2007) (on file with the Administrative Office of the U.S. Coutk); see also United States v. Leitch, No. 11- 
CR-00609(JG), 2013 WL 753445, at *2 (E.D.N.Y. Feb. 28, 2013) rUlhe Commission can fix this problem by 
delinking the Guidelines ranges from the mandatoiy minimum scntcnee.s and crafting lower ranges based on 
empirical data, expertise, and more thari 25 years of application experience demonstrating that the current ranges are 
not the ’heartlands’ the Commission hoped they would become.”). 
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inclusion of sentence ranges whicli have not been empirically constructed.^^ Consideration of 
mandatory minimums in setting Guidelines’ base offense levels normally eliminates any 
relevance of the aggravating and mitigating factors that the Commission has determined should 
be considered in the establishment of the sentencing range for certain offenses and offenders. 

As the Commission explained in dicir 1991 rq)ort to Congress on mandator3'' minimums, 
tlie simultaneous existence of mandatory sentences and Sentencing Guidelines skews the ‘“finely 
calibrated . . . smooth continuum” of the Guidelines, and prevents the Commission from 
maintaining system-wide proportionality in the sentencing ranges for all federal crimes.’* The 
Commission concluded that the two systems arc “structurally and functionally at odds.”’^ 
Similarly, in 1993, Chief Justice William Rehnquist stated that “one of the best arguments 
against any more mandatory minimums, and perhaps against some of those that we already have, 
is that they frustrate the careful calibration of sentences, from one end of the spectrum to the 
otlier, which the Sentencing Guidelines were intended to accomplish.”*'^ Likewise, Senator Orrin 
l-latch has expressed grave doubts about the ability to reconcile the federal sentencing guidelines 
and mandatory minimum sentences.^’ 


” 1993 Hearing, supra noit S, at 108 (statemem of Judge Vincent L. Broderick) (‘This superimposition of 
mandatory minimum sentences within the Guidelines structure has skewed the Chiideline.s upward.... As a 
consequence, offenders committing crimes not subject to mandatory mmimuniB seive sentences that are more severe 
tliau they -w^uld be were there no mandatory mininiuin.$. Tlias mandatory minimum penalties have hindered the 
development of proportionality in the Guidelines, and aie tinfeir not only with respect to i>ffcndcrs who are subject to 
them, but with respect to others as well.”). 

U.S. Sentencing Commission, J?epor/ to Congress: Mandatory Minimum Penalties in the Federal 

Criminal Justice System (Aug. 1991), available at: http:/;'www.ussc.gov/Legislative_and_Public Affairs/’ 
CongressionalT estiniony_and_Rcporls/'Maiidalory_Mimraum_Penaltie5i'l 99 1 08_RtC_Mandatory_Minimum.htm 
'Ud. 

Chief Justice WQliamH. Rehnquist, (June 18, 1993), in U.S. Senicncing Commission, 

Proceedings of the Inaugural Symposium on Crime and Punishment in the United States 287 (1993). 

■' See Hon. Orrin G. Hatch, The Role of Congress in Seniencing: The United States Sentencing 
Commission, Mandatory Minimum Sentences, and the Search for a Certain and Effective Sentencing System, 28 
Wak-E Forest L. Rev, 185, 194(1993). 
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3. Mandatory Minimum Sentences Cause Unwarranted 
Disproportionality in Sentencing 

By deviating from the carefully calibrated Sentencing Guidelines, mandatory minimums 
arc structurally flawed and often result in disproportionately severe sentences. As past chairs of 
the Judicial Conference's Criminal Law Committee have testified, there is an inherent difficulty 
in crafting a statutoiy' minimum that should apply to every case. Unlike the Sentencing 
Guidelines, applied by judges on a case-by-case basis and allowing a consideration of multiple 
factors that relate to the culpability and dangerousness of the offender, mandatory minimums 
typically identify one aggravating factor and then pin the prescribed enhanced sentence to it. 
Such an approach means that any offaider who is convicted under the particular statute, but 
whose conduct has been extenuated in ways not taken into account, will necessarily be given a 
sentence that is excessive. Tliis reduces proportionality and creates unwarranted uniformity in 
treatment of disparate offeiiders. As two former Criminal Law Committee chairs have put it, 
mandatory minimums "mean one-size- fits-all injustice”^ and are "blunt and inflexible tool[s]."^^ 


” Mandatory Minimum Sentencing Laws - The Issues: Hearing Before the Subcomm. on Crime. Terrorism, 
and Homeland Security of the H. Comm, on the Judiciary, 1 lOdi Cong. 46 (2007) [hereinafter 2007 Hearing\ 
(statement of Judge Paul Cassell, Chair, Coitimtttcc an Criminal Law, Judicial Conference of the United States) 
(•‘Mandatoo' minimum sentences mean one-size-fits-all injustice. Each offender who comes before a federal judge 
ftir senlencing deseives To have their individual facts and circumstances considered in determining a just sentence. 
Yet mandatory niinimuni sentences require judges to pul blinders on to the unique facts and circumstances of 
particular cases.”). 

^ 2009 Hearing, supra note 9, ar 42 (statement of Judge Julie E. Carnes); see also 1993 Heat mg, supra 
note 8, at 67 (statement of Judge William W. Wilkins) (“[Mandatory minimums] Lreai similarly offenders who can be 
quite different with respect to the seriousne.5.s of their conduct or their danger to society, i'his happens because 
mandatory minimums generally lake account of only one or two out of an array of potentially important offense or 
offender-related facts.”); U.S. Sentencing Commission, Report to the Congress, supra note 10, at 346 (“For... a 
sentence to be reasonable in eveiy case, the factors triggering the mandatory minimum penalty must always \varrant 
the prescribed mandatory mininium penalty, regardless of the individualized circumstances of the offense or the 
offender. This cannot necessarily be said for all cases subject to certain mandatory minimum penalties.”) (emphasis 
ill original). 
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MandatOTy minimum sentences typically are adopted to express opprobrium for a certain 


crime or in reaction to a particular case where the sentence seemed too lenient. And in some 
cases, of course, the mandatory penalty will seem appropriate and reasonable. When that 
happens, judges are not concerned that the sentaice was also called for by a mandatory 
sentencing provision because the sentence is fair. Unfortunately, however, given the severity of 
many of tlie mandatory sentences that are most frequently utilized in our system, judges are often 
required to impose a mandatory sentence in which the minimum term seems greatly 
disproportionate to the particular crime the judge has just examined and terribly cruel to the 
person standing before the judge for sentenciiig. 

Tlris is frequently the case with drug distribution cases, where the only considerations are 
the type and amount of dmgs.^*' I'onner Criminal Law Committee Chair Judge Vincent Broderick 
testified two decade.s ago that mandatory minimum.s for drug distribution offenses are often 
unfair and result in sentences disproportionate to the level of culpability because they are based 
on the amount of drugs involved,^^ the weight of which is calculated regardless of purity,^® they 


” Tn its recent report to Congress, the Sentencing Commission reported, based on fiscal year 2010 data, that 
over 75% of convictions of an uffcn.se carrying a mandatory minimum pwialty were for drag tratheking offenses. 
U.S. Sentencing Commission, Report to the Congress, supra note 10, at 146. 

1993 Hearing, supra note 8, at 106 (“Use of the amounts of dnig.s by -ft-eight in setting mandatory 
minimum sentences raises issues of fairness because the amount of drugs in the offense is more often than not totally 
unrelated to the role of the offender in the drug enterprise. Indhiduals operating a: the top levels of drug enterprises 
routinely insulate themselves from possession of (lie drugs and paiticipaiion in the smuggling or transfer functions of 
the business. It is the participants at the lower levels - those tliat transport, sell, or possess the dmgs -- that arc 
caught with large quantities, Iheae individuals make up the endless supply of low-paid mules, runners, and street 
traders, many of tltein aliens.”). 

Id. (“T)ie weight of inert substtmees used to dilute the dn^s or the weight of a carrier medium (ihe paper 
or sugar cube dial contains LSD or the weight of a suitcase in wliich dnig-S liavc been ingeniously imbedded in the 
construction materials of the suitcase) is added to the total weight of die drug to determine whether a maudatoiy 
sentence applies. A defendant in possession of a quonUty of pure heroin may face a lighter sentence than another 
defendant in possession of a smaller quantity of heroin of substantially less punt>', but more weight because of the 
diluting substance. Since the relation of the carrier medium to (he drug increases as the drug is diluted in movement 
to the retail level, the uiifeimess of imposing automatic sentences based on amount without regard to role in the 
offense is compounded by faihue to take purity into accounl.”); Neal v. United States, 516 U.S. 284, 296 (1996) (a 
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apply conspiracy principles to drug sentences,^’ and the most culpable offenders (who often are 
not caught personally in possession of large quantities of drugs) are able to avoid mandatory 
minimums by cooperating with prosecutors because they have more knowledge of the drug 
conspiracy than lower level offenders.^* 

In lier congressional testimony five years ago, Judge Julie Carnes (former Chair of the 
Criminal Law Committee) provided a specific example of how disproportionately severe 
sentences may result from the mandator\' minimum structure governing drug-related offenses.^''' 
Section 841 (b)(1)(A) of I'itle 2 1 provides that, when a defendant has been convicted of a drug 
distribution offense involving a quantity of drugs that would trigger a mandatoiy^ minimum 
sentence of ten years imprisonment — e.g., five kilograms of cocaine — ^the defendant’s ten-year 
mandatory sentence shall be doubled to a twenty-year sentence if he has been previously 
convicted of a drug distribution-type offense. Now, if the defendant is a drug kingpin running a 
long-standing, well-organized, and extensive drug operation who has been previously convicted 
of another serious drug offense, a twenty-year sentence may be just. The amount of drugs may be 


sentencing court is required by statute to take into account actual weight of blotter paper with its absorbed LSD in 
determining whether there is sufficient weiglit of T.vSD to require mandatory minijnum sentence). 

1 996 Hearing, supra next 8, at 1 06 (“Another significant fector of unwarranted unfairness in mandatory 
ininiimuii sentencing is tJic aj^licaiion of consphacy principles to quantity-driver drug crimes.... [AJccomplices with 
minor roles may be held accountable for the foreseeable acts of other conspirators in furtherance of the con.spiracy’. A 
low-levcl conspirator is subject to the same penalty as the kingpin... despite the fact that [he or she] ha[s] little 
knowledge of the nature [or amount of the drugs involved].”). 

Id. at 1 07 (“Who is in a position to give such ‘substantial assistance’? Not the mule who knows nothing 
more about tlie distribution scheme than his own role, and not tlie stiect-lcwi distributor. The highly culpable 
defendant managing or operating a drug traflickii^ enterprise lias more information wiih which to bargain. Low- 
level offender.s, peripherally involved with less responsibility and knowledge, do not have much information to 
offer..., There are few fedei'al judges engaged in criminal sentencing who have not had the disheartening experience 
of seeing major players in crimes before them immunize themselves fi'om the mandatory' minimum sentences by 
blowing the wliistle on their minions, while the low-level offenders find themselves sentenced to the mandatory 
minimum prison tenii so skillfully avoided by the kingpins.”). 

See 2009 Hearing, supra note 9, at 43. 
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a valid indicator of market share, and thus culpability, for leaders of drug manufacturing, 
importing, or distributing organizations. But, kin^ins are, by definition, few in number, and they 
are not the drug defendant whom we see most frequently in federal court. 

Instead of a drug kingpin, assume that the defendant is a low-level participant who is one 
of several individuals hired to provide the manual labor used to offload a large drug shipment 
aniving by boat. The quantity of drugs in the boat will easily qualify for a ten-year mandatory 
sentence. This is so even though in cases of employees of these organizations or others on the 
periphery of the cinne, the amount of drugs with which they are involved is often merely 
fortuitous. A courier, unloader, or watchman may receive a fixed fee for his work, and not be 
fully aware of the type or amount of drugs involved. A low-lcvcl member of a conspiracy may 
have little awareness and no control over the actions of oflicr members. Further, assume that the 
low-level defendant has one prior conviction for distributing a small quantity of marijuana, for 
which he served no time in prison, Finally, assume that since his one marijuana conviction, he 
has led a law-abiding life until he lost his job and made the poor decision to offload this drug 
sliipment in order to help support his family. This defendant will now be subject to a twenty-year 
mandatoiy minimum sentence-/7i/r should he receive the same sentence as the kingpin? It is 
difficult to defend the proportionality of this type of sentence, which is not unusual in the federal 
criminal justice system. 


See, e.g. , Leitch, supra note 16, at *2 (“[MJany low-level drug Irafficking defendants are receiving the 
harsh inandatory minimum sentences that Congress explicitly created only for the leaders and managers of drug 
operations.”). 
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4- Stacking of Firearms Counts Exacerbates the Unwarranted 
Disproportionality of Mandatory Minimum Sentences 

Section 924(c) of Title 18 provides for enlianced punishments for using or carrying a 
firearm during the commission of a crime of violence or a drug trafficking offense. Specifically, 
depending on whether the gun was carried, brandished, or discharged, the defendant must be 
sentenced to at least five, seven, or ten years, respectively, and that sentence must be made to run 
consecutively to any other sentence imposed.^' The same statute provides that, “[i]n the case of a 
second or subsequent conviction under this subsection,” the defendant shall be sentenced to a 
term of not less than twenty-five years, which again must run consecutively to any other sentence 
imposed.^^ 

Congress did not define the tenn “second or subsequent conviction” when it enacted 
Section 924(c). Ambiguity about the meaning of tliis plnase led to litigation about whether 
conviction on two counts charged in one indictment would render the second count “a second or 
subsequent conviction” that would trigger the twenty-five-year enhancement. The Supreme Court 
determined that each Section 924(c) coLint for which a defwidant is convicted constitutes a 
conviction subject to the enhanced penalties provided lor in Section 924(c). The Couit’s 
holding therelbre pemiits the “stacking” of mandatoiy Section 924(c) sentences based on one 
judgment for an indictment containing multiple Section 924(c) counts. 

The injustice of stacking mandatory minimum sentences is starkly iilusti’ated by the ease 
of United States i’. Angelos, in which a first-time offender received a 55-year prison sentence for 

18 U.S.C. § 924(c)(1)(A), (D)(ii}. 

^^/J.§924(c)(l)(C)(i). 

Deal V. United Slates, 508 U.S. 129 (1993). 
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carrying a gun to two $350 marijuana deals; severd additional handguns were found at his home 
when the police executed a search warrant.^^ Because he was convicted of distributing marijuana 
and related offenses, the prosecution and the defense agreed that Angelos, a twenty-four-year-old 
with two young children, should serve about six-and-a-half years in prison. But Angelos was also 
subject to three Section 924(c) offenses. The government recommended a prison term of no less 
than 61 'A years: 6V2 years for drug distribution followed by 55 years for three counts of 
posses-sing a firearm in connection with a drug offense. The judge concluded that a sentence of 
660 months (55 years) was adequate, and that he did not neai to punish Angelos with an 
additional 78 months. Accordingly, he used his authority under 18 U.S.C. § 3553(a) and imposed 
a 55-year sentence. 

Because Section 924(c) penalties are mandatory minimums, the judge in Angelos was 
unable to impose a lesser punishment proportionate to the crimes. The judge later denounced the 
situation as “irrational.”^^ The same day that this judge imposed a 660-month sentence upon 
Angelos, he followed the prosecution’s recommendation and sentenced the second-degree 
murderer of an elderly woman to 262 months (21 years, 10 months) To put this in perspective, 
Angelos ‘ sentence was two-and-a-half times longer than the second-degree murderer's and more 
than double the sentence for many other serious crimes under the Guidelines (e.g., aircraft 
hijacker, 293 months;^’ terrorist w^ho detonated a bomb in a public place, 235 months;^^ racist 

United States v. Angelos, 345 F. Supp. 2d 1227 (D. Utah 2004); United States v. Angelos, 433 F.3d 738 
(10th Cir. 2006), 

” United Skiles v. Booker: One Year Later-Chaos or Status Quo? Hearing Before the Subcomm. on Crime. 
Terrorism, and Homeland Security of the H. Comm, on the Judiciary, 109tti Cong. 62 (2006) (statement of Judge 
Paul G. Cassell. Chair, Committee on Criminal Law). 

United States v. Visinoiz, 428 F.3d 1300 (10th Cir. 2005). 

U.S.S.G. S 2A5.1 (2003) (base offense level 38). All calculations assume a first offender, like Mr. 
Angelos, in Criminal History Category I, under the 2003 Sentencing Guidelines. 

U.S.S.G. § 2K1, 4(a)(1) (evoss-referencing § 2.A2.1(a)(2) and enhanced for terrorism by § 3A1.4(a)). 
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who attacked a minority with the intent to Idll and inflicted permanent or life-threatening injuries, 
210 months;^’ second-degree murderer, 168 months;**^ rapist, 87 months'”). 

B. Solutions to Ameliorate the Effects of Mandatory Minimum Penalties 

Last year, the Conference endorsed seeking legislation “such as the Justice Safety Valve 
Act of 2013, that is designed to restore judges' sentencing discretion and avoid the costs 
associated with mandatory minimum sentences.”'*^ Though it favors the repeal of all mandatory 
minimum penalties, the Conference also supports steps that reduce the negative effects of these 
statutory provisions. Thus, the Judicial Conference s\Q)ports the policies contained in the Smarter 
Sentencing Act of 2013. 

The Judicial Conference also endorses an amendment to 1 8 U.S.C. § 924(c) to preclude 
the “stacking” of counts and to clarify that additional penalties apply only when one or more 
convictions of such person have become final prior to the commission of such offense.*^^ The 
Judicial Conference specifically recommends that Section 924(c) be amended to make it 
consistent with 21 U.S.C. § 962(b). Section 962(a) sets forth the penalty for second or 
subsequent offenses under subchapter il of Title 21 but, unlike Section 924(c), Section 962(b) 
defines tlie phrase “second or subsequent offense.” Section 962(b) provide.s that “a person shall 
he considered convicted of a second or subsequent offense if, prior to the commission of such 
offense, one or more prior convictions of such person for a felony drug offense have become 
final.” Under the Conference’s approach, an offender would be subject to an enhanced twenty- 

” U.S.S.G. § 3.M.1 (base otfense level 32 + 4 for life-threatening injuries + 3 for racial 
selection under § 3A1 .4(a)). 

U.S.S.G, § 2A1 .2 (base offen.se level 33). 

U.S.S.G, § 2A3.1 (base offense level 27). 

JCUS-SEP 13, p. 17. 

JCUS-MA.!? 09, pp. 16-17. 
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five-year sentence if he or she had been convicted in the past of a Section 924(c) offense and, 


following that conviction, committed and was again convicted of another Section 924(c) offense. 

All mandatory minimum sentences can produce r^ults contrary to the interests of justice, 
but Section 924(c) is particularly egregious. Stacked mandatory sentences (counts), even more so 
than most mandatory terms, may produce sentences that undermine confidence in the 
administration of justice. The Conference recommends that 18 U.S.C. § 924(c) be amended to 
preclude stacking so that additional penalties apply only for true repeat offenders. 

The good intentions of their proponents notwithstanding,'^ mandatory minimums have 
created what Chief Justice Rehnquist aptly identified as ‘hinintended consequences.”^^ Far from 
benign, these unintended consequences waste valuable taxpayer dollars, undermine guideline 
sentencing, create tremendous injustice in sentencing, and ultimately could foster disrespect for 
the criminal justice system. Wc hope that Congress will act swiftly to reform federal mandatory 
minimum sentences. 

111. Amending the Drug Quantity Table of the Sentencing Guidelines 

On January 17, 2014, the Sentencing Commission published for comment several 
proposed amendments to the Sentencing Guidelines Manual, including one that w'ould lower by 
two levels the offense levels in the Drug Quantity Table.'’* At its April 10, 2014, public hearing, 
the Commission voted to approve the amendment, and assuming that Congress docs not take 

See 2009 Hearing, supra note 9, at 37 (statement of Judge Julie E. Games) (“I start by attributing no ill 
will or bad purpose to any Congressional member who has promoted or Supported particular iiiaridaiory miriinuiins 
sentences. To the contrary, many of these statutes were enacted out of a sincere belief that certain types of criminal 
activity were undemiming the order and safety that any civilized society must maintain and out of a desire to create 
an effective weapon that could be wielded against those who refuse to coir^ly with these laws ”). 

I.uncheon Address, supra note 20, at2H6 (suggesting that federal mandatory minimum sentencing statutes 
are “perhaps a good example of the law of unintended consequemces”). 

Request for Public Comment, 79 Fed. Reg. 3279 (Jan. 17, 20 14). 
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action to the contrary, the amendment will become effective on November 1 , 2014. The 
Commission expects the lower guidelines to prospectively impact 70 percent of all drug cases, 
and reduce sentences by an average of eleven months. The Criminal Law Committee submitted a 
letter to the Commission supporting the prospective amendment citing, among other things, its 
longstanding \dew that the Guidelines, which were calibrated to be consistent with mandatory 
minimum penalti es, should be set irrespective of any mandatory minimum. 

Also at its April meeting, the Commission voted to publish a notice seeking public 
comment on whether the amendments to the Drug Quantity Table should be applied 
retroactively.^’ The Commission sought comments on whether any guidance or limitations should 
be put in place in connection with the amendment. 

At its sTune 2014 meeting, the Criminal Law Committee discussed at length whether to 
support the retroactive application of the proposed amendment.'*^' Before its deliberations, the 
Committee reviewed the impact analysis prqparcd by the Sentencing Commission’ s staff and 
solicited the viewpoints of judges in many of the districts most affected by the amendment if it 
were applied retroactively, 'fhe Committee also received input from the Administrative Office of 
the United States Courts’ Probation and Pretrial Services Chiefs Ad\dsory Group and will work 
collaboratively with the Judicial Conference’s Defender Services Committee to ensure the right 
to counsel would be protected. Members of the Committee wrestled with many difficult issues 

Request for Public Comment, 79 Fed. Reg. 25996 (May 6, 20 14). 

In September 1990, the Judicial Conference authorized the Committee acl with regard to submission 
from time to time to the Sentencing Commission of proposed amendments to the sentencing guidelines, including 
proposals that would increase the flexibility of the guidelines. JCUS-SBP 90, pp. 69-70. On several prior occasions 
(e.g., 1994, 2007, and 20 1 1) the Commiltee supported retroactive application of amendments lowering tlie offense 
levels in the Drug Quantity Table. 
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including how to balance fairness and public safety, and the reality of significant financial 
pressures on the Judiciary and other components of the criminal justice system. 

After significant and carefiil thought and evaluation, the Committee voted, by a large 
majority, to support making the proposed amendment retroactive, but only if: (1 ) the courts are 
authorized to begin accepting and granting petitions on November 1 , 2014; (2) any inmate who is 
granted a sentence reduction will not be eligible for release until May 1, 2015; and (3) the 
Commission helps coordinate a national training program that facilitates the development of 
procedures that conscn'c scarce resources and promote public safety. On June 1 0, 2014, T 
testified before the Sentencing Commission at its public hearing and conveyed the Judicial 
Conference’s position on this matter (the Committee is aufliorized to speak for the Conference on 
amendments to the Sentencing Guidelines). 

A majority of the Committee’s members do not believe that the date a sentence was 
imposed should dictate the length of imprisonment; rather, whenever possible, fimdamcntal 
fairness dictates that the defendant’s conduct and characteristics should drive the sentence. The 
retroactive application of the amendmeat in this case will put previously sentenced defendants on 
the same footing as defendants who commit the same crimes in the future. Another important 
consideration for the Committee’s position is that the retroactive application of the amendment 
will further reduce the influence of mandatory minimums on the Sentencing Guidelines and, in 
turn, reduce the disproportionate effect of drug quantity on the sentence length. 
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However, the Conference is acutely aware of the diminished resorirces of the probation 
and pretrial sendees system/’^ and of the significant demands that will be imposed on the system 
by the retroactive application of the amendment. The Conference hopes that a six-month delay in 
cases being released to supervision will allow additional time for the probation system to be 
provided needed resources and fill probation officer vacancies. The additional time also will 
allow the probation and pretrial services system to marshal its existing resources as much as 
possible to process petitions and to minimize the threat to community safety stemming from too 
many inmates being released without adequate planning and supervision. 

Conclusion 

Thank you for soliciting the views of the Judiciary as your Task Force continues its 
diligent study of the issue of over-criminalization in the federal system. Curbing over- 
fcdcralization of criminal law and reforming mandatory minimums are significant reforms that 
would strengthen our system while conserving taxpayer dollars. With adequate resources, 
including a six-month delay in the release of inmates to sfupervision and a national training r 
program coordinated hy the Sentencing Commission, the Judicial Conference supports 
retroactivity for the pending amendments to the Drug Quantity Table of the Sentencing 
Guidelines. Working together, the branches can ensure that the correct cases are brought into the 
federal system, just sentences arc imposed, and offenders are appropriately placed in prison or 
under supervnsion in the community. 


Between fiscal years 2003 and 2013, staffing strengtli in probation and pretrial services declined by 5 
percent, falling tfora 8,176 full-time equivalents (fTlis) to 7,745. During the same time period, the daily post- 
conviction supervision population increased by 19 percent, growing from 1 10,621 to 131,869 persons. 
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Mr. Bachus. Thank you, Judge Keeley. 

At this time, we will hear from Judge Saris. 

TESTIMONY OF THE HONORABLE PATTI B. SARIS, CHAIR, 
UNITED STATES SENTENCING COMMISSION 

Judge Saris. Good morning to everyone. Chairman Bachus, 
Ranking Member Scott, distinguished Members of the Task Force, 
thank you so much for providing me with the opportunity to testify 
on behalf of the United States Sentencing Commission. We are so 
pleased that the House Judiciary Committee has set up this Over- 
Criminalization Task Force. I have been waiting for this hearing, 
and I am thrilled that we are all here with such a distinguished 
panel. 

The commission identified reducing cost of incarceration and 
overcapacity as a priority for the amendment cycle this year and 
last year. In doing so, the commission is carrying out its statutory 
duty, and I quote the statute, “We are required to ensure that the 
sentencing guidelines minimize the likelihood that the Federal 
prison population will exceed the capacity of the Federal prisons.” 

While State prison populations have begun to decline slightly due 
to reforms, the Federal prison population has grown by about a 
third in the past decade and exceeds capacity by 32 percent overall 
and by 52 percent in high-security facilities. Drug offenders make 
up a third of the offenders sentenced federally every year, and a 
majority of the prisoners serving in the Federal Bureau of Prisons. 
So they are extremely important to the size and nature of the Fed- 
eral prison population. 

Can you hear me better now? Usually, hearing me is not a prob- 
lem. [Laughter.] 

The commission set out to determine ways to address the crisis 
in the Federal prison budget and population that are fair and ap- 
propriate. We sought out the perspectives of law enforcement to be 
sure that any proposed changes will be consistent with the goal of 
promoting public safety. 

The commission found in its 2011 review of mandatory minimum 
penalties that certain mandatory minimum provisions apply too 
broadly, are set too high, or both. And as a result, certain manda- 
tory minimums penalties are applied inconsistently from district to 
district, and even within districts. 

We also found that 23 percent of all drug offenders were couriers 
who are usually low-level, and nearly half of these were charged 
with offenses carrying mandatory minimum sentences. 

The category of drug offenders most often subject to mandatory 
minimum penalties — that is, who didn’t receive any kind of relief 
from mandatory minimums like the safety valve — were street-level 
dealers who are many steps below high-level suppliers and leaders 
of drug organizations. 

We are concerned, too, about the differences in how mandatory 
minimum penalties apply and relief is granted in different racial 
and demographic groups. 

Mandatory minimums have contributed to the growth in Federal 
prison populations. The numbers tell the story. The number of of- 
fenders in Federal custody who are subject to a mandatory min- 
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imum penalty at sentencing increased from 29,603 in 1995 to 
75,000 in 2010, a 155 percent increase. 

So the bipartisan, seven-member commission has accordingly 
unanimously recommended that Congress reduce statutory manda- 
tory minimum penalties for drug trafficking; that the provisions of 
the Fair Sentencing Act of 2010 should be made retroactive; and 
that Congress should consider expanding the safety valve that is 
allowing sentences below mandatory minimum penalties for non- 
violent, low-level drug offenders to offenders with slightly greater 
criminal histories than currently permitted. 

The commission also this year unanimously approved an amend- 
ment to the guidelines to reduce by two levels the base offense lev- 
els assigned to most drug trafficking offenders based on drug quan- 
tity. Why? The guidelines were originally set slightly above the 
mandatory minimum penalties, so that even those offenders with 
no enhancements and minimal criminal history would benefit from 
pleading guilty and otherwise cooperating. 

Congress subsequently created the safety valve, which gives low- 
level offenders a much greater benefit for cooperating. So setting 
the guidelines above the mandatory minimum is no longer nec- 
essary for that purpose. 

Indeed, after a similar reduction for crack offenders in 2007, the 
rates at which the crack cocaine defendants pled guilty and cooper- 
ated with authorities remained stable. 

In addition, at the time the original guideline levels were set, the 
guidelines only had one enhancement for a gun, but now it has 14 
enhancements for specific conduct, which reduces somewhat the 
need to rely so heavily on drug quantity in setting guideline levels. 

We were encouraged. We recently did a recidivism study of those 
offenders who sentences were reduced following the 2007 two-level 
reduction for crack offenders. After 5 years, there was no statis- 
tically significant difference in recidivism rates between those of- 
fenders and other ones who were released the previous year after 
serving their full sentences. This study indicated that a modest re- 
duction in drug sentences may not lead to any increase in recidi- 
vism. 

The amendment we approved this spring, if it goes into effect on 
November 1, is an important but modest — and I underline “mod- 
est” — first step to addressing prison costs and crowding consistent 
with the law on public safety. 

But more comprehensive change needs to come from Congress. 
The commission has been encouraged to see the bipartisan legisla- 
tion introduced here in the House and in the Senate that is con- 
sistent with the recommendations we have made. We hope to see 
further progress toward enacting legislation in this area, and stand 
ready to work with you and others in Congress. 

So thank you very much, and I am sorry I if I spoke too quickly. 
I am the bane of my court reporter. So, thank you. 

[The prepared statement of Ms. Saris follows:] 
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Testimony of Chief Judge Patti B. Saris 
Chair, United States Sentencing Commission 
For the Hearing on “Agency Perspectives” 

Before the Over-Criminalization Task Force of the 
Committee on the Jndiciary 
United States House of Representatives 

July 11, 2014 

Chairman Sensenbrenner, Ranking Member Scott, and distinguished members of the 
Task Force, thank you for providing me with the opportunity to testify on behalf of the United 
States Sentencing Commission about current sentencing issues in the federal criminal justice 
system. 


We are particularly pleased that the House Judiciary Committee has set up this Over- 
Criminalization Task Force and that the Task Force has chosen to look in a bipartisan way at 
issues like mandatory minimum penalties, over-incarceration, and federal sentencing policy - 
issues that have long been a focus for the Commission. The recent bipartisan interest in criminal 
justice reform and in sentencing issues in particular is a welcome development. Other issues that 
the Task Force has focused on, including regulatory crimes, intent requirements, immigration 
offenses, and the federalization of crime, are also important and worthy of consideration. 

The Commission identified reducing costs of incarceration and overcapacity as a priority 
for its 2013-14 amendment cycle.' While state prison populations have begun to decline slightly 
due to reforms in many states, the federal prison population has grown by about a third in the 
past decade.^ In the past few months, the Federal Bureau of Prisons’ (BOP) population has 
begun to decrease slightly, perhaps because budget cuts have reduced the number of prosecutors 
and agents.^ Nonetheless, the size of the federal prison population remains a serious problem 
that needs to be addressed. The size of the BOP’s population exceeds the BOP’s capacity by 32 
percent and by 52 percent in high security facilities. ’* Meanwhile, the nation’s budget concerns 
have become more acute. The overall Department of Justice budget has decreased, meaning that 
as more resources are needed for prisons, fewer are available for other components of the 
criminal justice system that promote public safety, including law enforcement officers, 
prosecutors, assistance to victims, and crime prevention programs. Federal prisons and other 


' See U.S. Sentencing Conim'ii Notice oj Final Priorities, 78 Fed. Reg. 51.820-821 (Aug. 21. 2013) (Notice of 
Final Priorities). 

- E. Ann Carson & Daniela Golinelli. U.S. Dep’t of Justice. Bureau of Justice Statistics. Prisoners in 2012 - 
/[chance Counts 2 (July 2013). hllp://\v\v\v.bjs.gov/coulcnl/pub/pdf/pl2ac.pdr. 

^ Testimony' of Charles Samuels. Director. Fed. Bureau of Prisons at the U.S. Sentencing Comnvn Public Flea ring 
on Proposed Aincndmcnls lo llic Federal Scnlciicing Guidelines (Mar. 13, 2014) (Samuels Testimony), March 13, 
2014 Public Hearing Transcript (Transcript) at 46-47. 75. bttp://vvww.ussc.gov/sites/default/files/pdf/aniendment- 
process/piiblic-liearings-and-meetings/20140313/trdnscript.pdf. 

^ Id at 47. 
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detention of federal offenders now cost well over $6 billion a year and account for more than a 
quarter of the overall Department of Justice budget.^ 

Consistent with its statutory charge to both promote public safety and take into account 
federal prison capacities, this year the Commission set out to determine ways to address the crisis 
faced by the federal prisons in ways that are fair, appropriate, and safe. In conducting this 
review, the Commission has sought out the perspectives of law enforcement to be sure that any 
proposed changes to the federal sentencing system will not undermine the safety of our 
communities. The Commission has identified several approaches to sentencing reform that we 
believe are consistent with the twin goals of reducing the strain on the federal prison population 
and promoting public safety. 

The Commission has found that existing federal mandatory minimum penalties apply too 
broadly and create problematic disparities, in addition to contributing to the growth in federal 
prison populations. The bipartisan seven-member Commission*’ has accordingly unanimously 
recommended statutory changes to reduce and limit mandatory minimum penalties. These 
recommendations, which are intended to address concerns about federal prison costs and 
overcapacity and improve the federal sentencing system consistent with public safety, include 
the following: 

• Congress should reduce the current statutory mandatory minimum penalties for drug 
trafficking. 

• The provisions of the Fair Sentencing Act of 2010, which Congress passed to reduce 
the disparity in treatment of crack and powder cocaine, should be made retroactive. 

• Congress should consider expanding the so-called “safety valve,” allowing sentences 
below mandatory minimum penalties for non-violent low-level drug offenders, to 
offenders with slightly greater criminal histories than currently permitted. 

In addition, recognizing that drug trafficking offenders comprise a significant portion of 
the federal prison population, the Commission reviewed the sentencing guidelines for drug 
offenses and determined that a modest reduction in the drug quantity table was appropriate to 
account for several changes in the law and the guidelines since the drug quantity table was 
developed. Accordingly, this spring, the Commission unanimously approved an amendment to 
the sentencing guidelines to reduce by two levels the base offense levels assigned to most drug 
trafficking offenders based on drug quantity. 


See U.S. Dep’t of Justice, Federal Prison Sysfenr FI' 2014 Budget Request at a Glance 1 (2013) (USDOJ FY20I4 
Budget Request), lUtp:/Avw\v.juslicc.gov/iiiid/2014stiimiiar\7pdhbop.pdr; U.S. Dept of Justice, Federal Prison 
System FY 2013 Congressional Budget 1 (2013) http://ww\v.justice.gov/jiTid/2013justificatioii/pdf/fiT3-bop-bf- 
justification.pdf: see also Letter from Jonathan Wroblewski.U.S. Dep’t of Justice, to Hon. Patti Saris, U.S. 
Sentencing Coimn’n, 8 (July 11, 2013) 

(http;//\t^\w.ussc.gov/Meetings_and_Rulenialdng/Public_Conuuent/20 13080 1/Pub ]ic_Conuiient_DOJ_Proposed_Pr 
iorities.pdf). 

By statute, no more than four members of the Commission may be of the same political party'. 28 U.S.C. § 99 1(a). 
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1. Task Force Priorities 


Before turning to the sentencing issues that have been the focus of the Commission 
recently, it is worth noting some of the other important issues that the Over-Criminalization Task 
Force has been examining. The Task Force has given significant consideration to issues of 
regulatory crime, mens rea, and criminal code reform. These are significant issues, and the 
Commission appreciates the Task Force examining them. The Commission is statutorily charged 
with advising Congress on penalty levels as opposed to identifying criminal elements or 
determining what conduct should be made criminal, and our sentencing data is not collected in a 
manner that generally permits an analysis based on whether offenses are regulatory in nature or 
have intent requirements. Still, the Commission does collect data based on statutes of 
conviction, so if the Task Force were to identify specific regulatory crimes of concern, we would 
be happy to be as helpful as we can be. 

The Task Force has also considered whether there has been excessive federalization of 
crime. The Commission found in a 201 1 report that federalization of crime seems to have 
increased over the past several decades and that this increased federalization had contributed to 
the increasing size of the federal prison population .^ The Commission pointed to both the 
continuing creation of new federal criminal statutes covering conduct traditionally addressed by 
states and to Department of Justice initiatives to increase prosecution of certain types of crime as 
contributing to this trend.* 

The Task Force has also examined alternatives to incarceration. The sentencing 
guidelines provide for alternative penalties within certain zones of the sentencing guidelines 
table,® and the Commission included in its proposed priorities for the next amendment cycle a 
study of the availability of alternatives to incarceration in the federal system.'® The Commission 
is also engaged in a multi-year study of recidivism, which may provide insights into the 
effectiveness of various alternatives to incarceration. We hope to have more to say on this 
important issue in the next several years. 

Finally, members of the Task Force have expressed significant interest in immigration 
offenses. In fiscal year 2013, there were 24,972 federal immigration offenders, making up 31.2 
percent of offenders in the federal system." The number of immigration offenders has declined 
the past two years, but had been steadily increasing for many years before that. The Commission 
agrees that this is an important area for federal sentencing policy and has included a study of the 

' U.S. Sentencing Coinni’n, Mandatory Mininmin Penalties in the Federal Criminal Justice System 63-64 (October 
2011) (Mandatow Minimiun Report), littp;//\rnvw.ussc.gov7Legislative_and_Public_Affairs/Congressional_ 
Tcsliinon\_and_Rcports/Mandalor>_Minimuni_Pcnaltics/2()l 1 l031_RlC_Mandator)'_Minimum.crm. 

“ Id. at 64-66. 

U.S. Sentencing Conmi’lL Guidelines Manual §§ 5B1.1, 5C1.1. 

See U.S. Sentencing Coinm’n. Notice of Proposed Priorities and Request for Public Comment. 19 Fed. Reg. 
31.409 (June 2, 2014) (2014 Notice of Proposed Priorities). 

See U.S. Sentencing Coinm’n. 2013 Sourcebook of Federal Sentencing Statistics S-i2 (2014) (2013 Sourcebook). 
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guidelines applicable to immigration offenses among its proposed priorities for the next 
amendment cycle.'* Offenders convicted of immigration offenses are overwhelmingly male 
(93.6%) and Hispanic (95.4%).'^ Almost all of them (99.4%) plead guilty,''* and the average 
sentence for an immigration offense is 16 months.'^ We are happy to provide additional data and 
analysis in this important area. 

Drug offenders make up about a third of the offenders sentenced federally every year and 
a majority of the prisoners serving in the BOP,'" so they are extremely important to the size and 
nature of the federal prison population. Accordingly, the Commission’s testimony will discuss 
issues concerning sentencing of drug offenders in depth. 

II. Mandatory Minimum Penalties 

In our 20 1 1 report to Congress entitled Mandatory Minimum I’enallies in thr Federal 
Criminal Jusiice System,^'' the Commission set out in detail its findings that existing mandatory 
minimum penalties are unevenly applied, leading to unintended consequences. We set out a 
series of recommendations for modifying the laws governing mandatory minimum penalties that 
would make sentencing laws more uniform and fair and help them operate as Congress intended. 
Since issuing that report, our increasing concern about federal prison populations and costs has 
only heightened our sense that these statutory changes are necessary. 

The Commission found that certain severe mandatory minimum penalties lead to 
disparate decisions by prosecutors and to vastly different results for similarly situated offenders. 
The Commission further found that, in the drug context, statutory mandatory minimum penalties 
are often applied to lower-level offenders, rather than just to the high-level drug offenders that it 
appears Congress intended to target. The Commission’s analysis revealed that mandatory 
minimum penalties have contributed significantly to the overall federal prison population. 

Finally, the Commission’s analysis of recidivism data following the early release of offenders 
convicted of crack cocaine offenses after sentencing reductions showed that reducing these drug 
sentences did not lead to an increased propensity to reoffend. 

Based on this analysis, the Commission continues to recommend unanimously that 
Congress consider a number of statutory changes.'* The Commission recommends that 
Congress reduce the current statutory mandatory minimum penalties for drug trafficking. We 


See Nolicc of Proposed Priorilics. supra note 10. 

2013 Sourcebook, .vii/iro note 1 1, at S-14-15. 

/d.atS-26. 

‘5 Id. at S-29. 

Carson & Golinelli, .supra note 2, at 2; 2013 Soureebook, supra note 11 at S-12. 

' ' Mandalorj Minimum Report, supra note 7. 

This Icsiimouv tocuses on several of Ihe niosl importanl rccoituncndalions and Ihose under consideration by 
Congress presently. The Mandator) Minimum Report included a broader array ot recommendations. For more 
information on the report’s recommendations, see Mandatory Minimum Report, supra note 7, at 34,3-369, 
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further recommend that the provisions of the Fair Sentencing Act of 2010,'® which Congress 
passed to reduce the disparity in treatment of crack and powder cocaine, be made retroactive. 
Finally, we recommend that Congress consider expanding the so-called “safety valve,” allowing 
sentences below mandatory minimum penalties for non-violent low-level drug offenders, to 
offenders with slightly greater criminal histories than currently permitted. 

Republican and Democratic members of this Task Force and others in Congress have 
proposed legislation to reform certain mandatory minimum penalty provisions. The Commission 
strongly supports these efforts to reform this important area of the law. 

A. The Commission’s Findings on Mandatory Minimum Sentences 

Congress created the United States Sentencing Commission as an independent agency to 
guide federal sentencing policy and practices as set forth in the Sentencing Reform Act of 1984 
(“SRA”).“ Congress specifically charged the Commission not only with establishing the federal 
sentencing guidelines and working to ensure that they function as effectively and fairly as 
possible, but also with assessing whether sentencing, penal, and correctional practices are 
fulfilling the purposes they were intended to advance.®' 

In section 4713 of the Matthew Shepard and James Byrd, Jr. Hate Crimes Prevention Act 
of 2009, Congress directed the Commission to evaluate the effect of mandatory minimum 
penalties on federal sentencing.®® In response to that directive, and based on its own statutory 
authority, the Commission reviewed legislation, analyzed sentencing data, studied scholarship, 
and conducted hearings. The Commission published the Mandatory Minimum Report in 
October 2011 and has continued to perform relevant sentencing data analysis since the report 
was published. That comprehensive process has led the Commission to several important 
conclusions about the effect of current mandatory minimum penalty statutes. 

i. Severe Mandatory Minimum Penalties Are Applied Inconsistently 

The Commission determined that some mandatory minimum provisions apply too 
broadly, are set too high, or both, for some offenders who could be prosecuted under them. 

These mandatory minimum penalties are triggered by a limited number of aggravating factors, 
without regard to the possibility that mitigating circumstances surrounding the offense or the 
offender may justify a lower penalty.®" This broad application can lead to a perception by those 
making charging decisions that some offenders to whom mandatory minimums could apply do 
not merit them. As a result, certain mandatory minimum penalties are applied inconsistently 
from district to district and even within districts, as shown by the Commission’s data analyses 


Pub. L. No. 111-220, 124 Slat 2.47.1 (2010). 

™ See 28 U.S.C. § 991(b); 18 U.S.C. § 4553(a)(2). 

=* 28 U.S.C. §991. 

Div. E of the Nat’l Def. Autlioiization Act for Fiscal Year 20 10, Pub. L. No. 111-84, 123 Star 2190, 2843 
(2009). 

Maiidatoty Minimum Report, supra note 7, at 345-46. 
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and our interviews of prosecutors and defense attorneys. Mandatory minimum penalties, and the 
existing provisions granting relief from them in certain cases, also impact demographic groups 
differently, with Black and Hispanic offenders constituting the large majority of offenders 
subject to mandatory minimum penalties and Black offenders being eligible for relief from those 
penalties far less often than other groups. 

Interviews with prosecutors and defense attorneys in thirteen districts across the country 
revealed widely divergent practices with respect to charging certain offenses that triggered 
significant mandatory minimum penalties. These differences were particularly acute with 
respect to practices regarding filing notice under section 851 of title 21 of the United States Code 
for drug offenders with prior felony drug convictions, which generally doubles the applicable 
mandatory minimum sentence. In some districts, the tiling was routine. In others, it was more 
selectively filed, and in one district, it was almost never filed at all.^"* Our analysis of the data 
bore out these differences. For example, in six districts, more than 75 percent of eligible 
defendants received the increased mandatory minimum penalty for a prior conviction, while in 
eight other districts, none of the eligible drug offenders received the enhanced penalty.^’ 

Similarly, the Commission’s interviews revealed vastly different policies in different 
districts in the charging of cases under section 924(c) of title 18 of the United States Code for the 
use or possession of a firearm during a crime of violence or drug trafficking felony. In that 
statute, different factors trigger successively larger mandatory minimum sentences ranging from 
five years to life, including successive 25-year sentences for second or subsequent convictions. 
The Commission found that districts had different policies as to whether and when they would 
bring charges under this provision and whether and when they would bring multiple charges 
under the section, which would trigger far steeper mandatory minimum penalties.^® The data 
bears out these geographic variations in how these mandatory minimum penalties are applied. In 
fiscal year 2013, just 16 districts accounted for 49.7 percent of all cases involving a conviction 
under section 924(c), even though those districts reported only 30,0 percent of all federal 
criminal cases that year. In contrast, 36 districts reported 10 or fewer cases with a conviction 
under that statute. 

When similarly situated offenders receive sentences that differ by years or decades, the 
criminal justice system is not achieving the principles of fairness and parity that underlie the 
SRA. Yet the Commission has found severe, broadly applicable mandatory minimum penalties 
to have that effect. 

The current mandatory minimum sentencing scheme also affects different demographic 
groups in different ways. Hispanic offenders constituted 44.9 percent of offenders convicted of 
an offense carrying a mandatory minimum penalty in 2013; Black offenders constituted 28.1 
percent, and White offenders were 24.5 percent. The rate with which these groups of offenders 
qualified for relief from mandatory minimum penalties varied greatly. Black offenders qualified 
for relief under the safety valve in 11.0 percent of cases in which a mandatory minimum penalty 


Id al 111-13, 
=5 Id. at 255. 

Id. at 113-14, 
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applied, compared to White offenders in 18.9 percent of cases, and Hispanic offenders in 45.5 
percent. Because of this, although Black offenders in 2013 made up 25.2 percent of drug 
offenders convicted of an offense carrying a mandatory minimum penalty, they accounted for 
33.7 percent of the drug offenders still subject to that mandatory minimum at sentencing. 

ii. Mandatory Minimum Drug Penalties Apply to Many Lower-Level Offenders 

In establishing mandatory minimum penalties for drug trafficking, it appears that 
Congress intended to target “major” and “serious” drug traffickers.^* Yet the Commission’s 
research has found that those penalties sweep more broadly than Congress may have intended. 
These mandatory minimum penalties are tied only to the quantity of drugs involved, but the 
Commission’s research has found that the quantity involved in an offense is often not as good a 
proxy for the function played by the offender as Congress may have believed. A courier may be 
carrying a large quantity of drugs, but may be a lower-level member of a drug organization. 
Similarly, an offender convicted as part of a drug conspiracy can be held responsible for all the 
drugs trafficked as part of the conspiracy even if that offender personally handled a much smaller 
quantity or had a minor role in the conspiracy. 

Mandatory minimum penalties currently apply in large numbers to every function in a 
drug organization, from couriers and mules who transport drugs often at the lowest levels of a 
drug organization all the way up to high-level suppliers and importers who conspire with others 
to bring large quantities of drugs into the United States.*^ For instance, in the cases the 
Commission reviewed, 23 percent of all drug offenders were couriers, and nearly half of these 
were charged with offenses carrying mandatory minimum sentences. The category of drug 
offenders most often subject to mandatory minimum penalties at the time of sentencing — that 
is, those who did not obtain any relief from those penalties — were street-level dealers, who 
were many steps below high-level suppliers and leaders of drug organizations.*” While Congress 
appears to have intended to impose these mandatory penalties on “major” or “serious” drug 
traffickers, in practice the penalties have swept more broadly. 


Orrciidcis were most often disqualified from safely v alve relief because of ilieir eriininal liistoiy or beeauso of 
imclvenient of a dangerous weapon in connection with the offense. See Mandatory' Minimum Report, supra note 7. 
at xxviii. 

See U.S. Sentencing Conmi’n, Report to Congress: Cocaine and Federal Sentencing Policy’ 6 (2002), 
http://www.ussc.gOv/Legislative_and_Public_Aftairs/Congressioiial_Testiniony_and_Repotts/Dmg_Topics/200205 
_RlC_Cocainc_Scnlcncing_Policy/indcx.hun; sec also \32 Cong. Rcc. 27,193-94 (Scpl. 30, 1986) (slalcincnl of 
Sen Byrd) (“For the kingpins ... the nunimuin term is lOyeius. ... IFlor the middle-level dealers ... a minimum 
term of 5 years.’’): 132 Cong. Rec. 22.993 (Sept. 1 1, 1986) (statement of Rep. LaFalce) (“[SJeparate penalties are 
cslablishcd for Ihe biggest traffickers, with another set of pcreillics for olher serious drug pushers.”). 

To provide a more complete profile of federal dnig offenders fortlie Mandatory' Minimum Report, the 
Coimnissioii undertook a special analysis project in 2010. Using a 15% sample of dnig cases reported to the 
Commission in fiscal year 2009. tire Conmiission assessed the functions performed by dmg offenders as part of tire 
offense. Offender fuiietion was determined by a review of the offense conduct section of the presentence report. The 
Coimnissioii assigned each offender to one of 2 1 separate function categories based on liis or her most serious 
conduct as described in the Presentence Report and not rejected by the court on tire Statement of Reasons form. For 
more information on tlie Coimnission’s analysis, please see Mandatory Minimum Report, supra note 7, at 165-66. 

Id. at 166-70. 
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iii. Mandatory Minimum Penalties Have Contributed to Rising Prison 
Populations 

The federal prison population has increased dramatically over the past two decades, and 
offenses carrying mandatory minimum sentences have played a significant role in that increase. 
The number of inmates housed by the BOP on December 31, 1991 was71,608.^^ By December 
31, 2012, that number had more than tripled to 217,81 5 inmates. 

Offenses carrying mandatory minimum penalties were a significant driver of this 
population increase. The number of offenders in the custody of the BOP who were convicted 
of violating a statute carrying a mandatory minimum penalty increased from 40,104 offenders in 
1995 to 1 1 1,545 in 2010, an increase of 178.1 percent. Similarly, the number of offenders in 
federal custody who were subject to a mandatory minimum penalty at sentencing — who had not 
received relief from that mandatory sentence — increased from 29,603 in 1995 to 75,579 in 
2010, a 155.3 percent increase. 

These increases in prison population have led not only to a dramatically higher federal 
prison budget, which has increased from $1.36 billion for fiscal year 199T^^’ to well over $6 
billion this year,^^ but also to significant overcrowding, which the BOP reports causes particular 
concern at high-security facilities and which courts have found causes security risks and makes 
prison programs less effective.'^^ Changing the laws governing mandatory minimum penalties 
would be an important step toward addressing the crisis in the federal prison population and 
prison costs. 


iv. Recent Reductions in the Sentences of Some Drug Offenders Have Not 
Increased Offenders' Propensity to Reoffend 

The Commission recognizes that one of the most important goals of sentencing is 
ensuring that sentences reflect the need to protect public safety. The Commission believes 


Allen J, Beck & Diirrell K, Gilliard, Prisoners in 1994, of Justice Statistics Bulletin 1 (1995). 

Carson & Golinelli. supra note 2, at 2. 

An increase in the niutiber of prosecutions brought and indi\'iduals com icted o\-erall including for offenses 
vviihout mandaiOTV minimum penalties, has also conlribulcd lo ll»c increasing federal prison population, Sec 
Mandatoty Minimum Report, supra note 7. at 81-82. 

Id. at 81. 

35 Id 

3^ Pub. L. No. 101-515, 104 Stat.2101. 2114(1990). 

3' USDOJFY 2014 Budget Request, supra note 5. 

3^ Mandatory Minimuni Report, supra note 7. at 83 (quoting Testimony of Harley Lappin, Director, Fed. Bureau of 

Prisons, to U S. Sentencing Comm'n (Mar. 17. 201 1)); Brown v. Plata, 563 U.S. . 131 S.Ct. 1910, 1923 (201 1) 

(finding llic "exceptional" overcrowding in the California prison syslcin wus tlic "primary cause of llie violation of a 
Federal right" and affirming a decision requiring the prison sj'stem to reduce tlie population to 137.5'Ki of its 

capacity)- 

3" 18 U.S.C. § 3553(a)(2)(B) and (C). 
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based on its research that some reduction in the sentences imposed on drug offenders would not 
lead to increased recidivism and crime. 

In 2007, the Commission reduced by two levels the base offense level in the sentencing 
guidelines for each quantity level of crack cocaine and made the changes retroactive. The 
average decrease in sentences among those crack cocaine offenders receiving retroactive 
application of the 2007 amendment was 26 months, which corresponds to a 1 7 percent reduction 
in the total sentence.'*” In order to determine whether drug offenders serving reduced sentences 
posed any increased public safety risk, the Commission undertook a study in 2011 of the 
recidivism rates of the offenders affected by this change. The Commission studied the 
recidivism rate of offenders whose sentences were reduced pursuant to retroactive application of 
this guideline amendment and compared that rate with the recidivism rate of offenders who 
would have qualified for such a reduction, but were released after serving their full sentence 
before the 2007 changes went into effect.'*' The analysis showed no statistically significant 
difference between the two groups.'** 

Of the 848 offenders studied who were released in 2008 pursuant to the retroactive 
application of the 2007 sentencing amendment, 30.4 percent recidivated within two years. Of the 
484 offenders studied who were released in the year before the new amendment went into effect 
after serving their full sentences, 32.6 percent recidivated within two years. The difference is not 
statistically significant.'*'’ An updated study of the same offenders conducted this year showed 
that, after five years, there continued to be no statistically significant difference in the recidivism 
rates of the two groups.'*'* 

The Commission’s study examined offenders released pursuant to retroactive application 
of a change in the sentencing guidelines, not a change in mandatory minimum penalties. Still, 
the Commission’s 201 1 study found that federal crack offenders released somewhat earlier than 
their original sentence were no more likely to recidivate than if they had served their full 
sentences. That result suggests that reductions in drug penalties can be accomplished without 
significantly impacting public safety, particularly when, as the Department of Justice has 
asserted, these reductions in penalties would allow more resources to be devoted to catching and 


*’ U.S. Sentencing Comiii'ii, Gnide/ineiA/iOTMo/. App. C. Amendments 706 and 711 (effective November 1, 2007). 
These cliaiiges predated the slalulon changes to crack sciiicncitig levels in Ihc Fair Sentencing Act. See Fair 
Seitencing Act, Pub. L. No. 111-220, 124 Still. 2373 (2010). 

U.S. Scnlcncing Coimn'n. Recidivism Among Offenders with Sentence Modifications A-Jade Pursuant to 
Retroactive Application of 2007 Crack Cocaine Amendment (Meet 31. 2011), 

http://\iww.ussc.gov/Research_and_STatistics/Research_Proiects/IVtiscelianeous/20l l0527_Recidivism_2007_Crack 
_Cocainc_Amcndmcnl.pdf. 

UL at 2. 
hi at 4-7. 

U.S. Sentencing Conmi'n, Recidivism Among Offenders Receiving Retroactive Sentence Reductions: The 2007 
Crack Cocaine Amendment (May 2014), 

htlp://\v\v\v.ussc.go\7sitcs/dcrauh/filcs/pdr/rescarch-and-pnblicalions/rcscareh-projccls-and- 
siin'eys/miscellaneoii s/20 140527_Recidivism_2007_Crack_Cocaine_Amendnient.pdf. 
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punishing the most serious criminals and to other programs and initiatives that more effectively 
prevent crime and thus would promote public safety.'*^ 

B. The Commission’s Recommendations for Statntory Changes 

Based on the Commission’s research and analysis in preparing our 2011 report and in the 
years since, we support several statutory changes that will help to reduce disparities, help federal 
sentencing work more effectively as intended, and control the expanding federal prison 
population and budget. 

i. Reduce Mandatory Minimum Penalties for Drug Offenses 

In the Mandatory Minimum Report, the Commission recommended that, should Congress 
use mandatory minimum penalties, those penalties not be excessively severe. The Commission 
focused in detail on the severity and scope of mandatory minimum drug trafficking penalties. 

The Commission now recommends that Congress consider reducing the mandatory minimum 
penalties governing drug trafficking offenses. 

Reducing mandatory minimum penalties would mean fewer instances of the severe 
mandatory sentences that led to the disparities in application documented in the Commission’s 
report. It would also reduce the likelihood that lower-level drug offenders would be convicted of 
offenses with severe mandatory sentences that were intended for higher-level offenders. 

Reducing mandatory minimum penalties for drug trafficking offenses would reduce the 
prison population substantially. For example, under one scenario, a reduction in drug trafficking 
mandatory minimum penalties from twenty, ten and five years to ten, five and two years, 
respectively, would lead to savings for those offenders sentenced in the first fiscal year after the 
change of 42,120 bed years over time and would lead to a total reduction in the BOP population 
of 1 5,507 after five years.'*'’ That bed savings would translate to significant cost savings,'*’ with 
corresponding savings over time for each subsequent year of reduced sentences, unless offense 
conduct or charging practices change over time. 


Tcsiimony of Hon. Eric H, Holder, Jr.. U.S. Allomcy General. U.S. Dcp’l oJ Jusliec at Ihc U.S. Sentencing 
Comm’n Public Hearing on Proposed Amendments to the Federal Sentencing Guidelines (Mar, 13, 2014) (Holder 
Testimony), Transcript, supra note 3, at 18, 23-24. 

Tills analysis was based on a set of broad assumptions, sonieor allof wliichmiglu not infacl apply should the 
law' cliange. Tliese assimiptions included, among others, the assumption tliat offenders subject to a inandatory' 
minimum penalty' at the time of sentencing would have their senteiKes reduced by an amount proportional to the 
rcducliou in tlial mandatory minimum (i.c., offenders subject to Uic 20- and 10-ycar mandatory miiiimum penalties, 
w'liich would be reduced to 10 and 5 years respectively in tills model, w'oitld Itave their sentences reduced by 50%; 
offenders subject to the 5 year mandatory' minimum, which would be reduced to 2 years in this model, would have 
their sentences reduced by 60%). For tliosc offenders com-icted of an offense carry ing one of tlicsc mandatory 
minimum penalties but receiving relief from that mandatory' ininimum because of substantial assistance or the safety 
valve, this model assumed a lesser reduction in the sentence. 

” The Bureau of Prisons estimated the average aimuaJ cost per iimiate to be S26.359. Bureau of Prisons. Federal 
Prison Syslem Per Capua Costs (2012). http://wwW',bop.gov/roia/ryl2_pcr_capila_cosls,pdr. This cost cslimalc 
docs not take into accotml potential increased costs for lire United Slates Parole Commission, the United Stales 
Probation Office, and other aspects of tlie criminal justice system should certain offenders be released earlier. 
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A reduction in the length of these mandatory minimum penalties would help address 
concerns that certain demographic groups have been too greatly affected by mandatory minimum 
penalties for drug trafficking. As noted above, currently available forms of relief from 
mandatory minimum penalties affect different demographic groups differently, particularly 
Black offenders, who qualify for the “safety valve” much less frequently than other offenders. 
These changes would lead to reduced minimum penalties for all offenders currently subject to 
mandatory minimum penalties for drug trafficking. 

ii. Make the Fair Sentencing Act Statutorily Retroactive 

The Fair Sentencing Act of 2010 (FSA),'** in an effort to reduce the disparities in 
sentencing between offenses involving crack cocaine and offenses involving powder cocaine, 
eliminated the mandatory minimum sentence for simple possession of crack cocaine and 
increased the quantities of crack cocaine required to trigger the five- and ten-year mandatory 
minimum penalties for trafficking offenses from five to 28 grams and from 50 to 280 grams, 
respectively.''® The law did not make those statutory changes retroactive. The Commission 
recommends that Congress make the reductions in mandatory minimum penalties in the FSA 
fully retroactive. 

In 2011, the Commission amended the sentencing guidelines in accordance with the 
statutory changes in the FSA and made these guideline changes retroactive. In making this 
decision,^® the Commission considered the underlying purposes behind the statute, including 
Congress’s decision to act “consistent with the Commission’s long-held position that the then- 
existing statutory penalty structure for crack cocaine ‘significantly undermines the various 
congressional objectives set forth in the Sentencing Refonn Act and elsewhere’”'’* and 
Congress’s statement in the text of the FSA that its purpose was to “restore fairness to Federal 
cocaine sentencing” and provide “cocaine sentencing disparity reduction.”^^ The Commission 
also concluded, based on testimony, comment, and the experience of implementing the 2007 
crack cocaine guideline amendment retroactively, that although a large number of cases would 
be affected, the administrative burden caused by retroactivity would be manageable.^-* To date, 
12,572 offenders have petitioned for sentence reduction based on retroactive application of 
guideline amendment implementing the FSA, and courts have granted relief in 7,503 of those 


“ Fair Sentencing Act, Pub. L. No. 111-220, 124 Stal. 2373 (2010) (FSA). 

® FSA§ 2. 

The Coimnissioa in deciding wlicllicr to make aincndnicnls rclroacUvc, considers factors including "lire purpose 
of the amendment, tlie magnitude of tlie change in the guideline range made by tlie amendment, and tlie difficulty of 
applying the amendment retroactively." USSG § IB 1.10, comment, (backg'd). 

U.S. Sentencing Conini'a Notice of Final Action Regarding Amendment on Retroactivity, Effective November 
1, 201 1, 76 Fed. Reg. 41,332-3.1 (Jul. 13. 2011) (201 1 Notice of Final Action Regarding Rclroactivity). 

See generally FSA. 

2011 Notice of Final Action Regiirding Retroactivity', supra note 51 at 10. 
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cases.’'' The average sentence reduction in these cases has been 30 months, which corresponds 
to a 19.9 percent decrease from the original sentence.” 

The same rationales that prompted the Commission to make the guideline changes 
implementing the FSA retroactive justify making the FSA’s statutory changes retroactive. Just 
as restoring fairness and reducing disparities are principles that govern our consideration of 
sentencing policy going forward, they should also govern our evaluation of sentencing decisions 
already made. A large number of those currently incarcerated would be affected, and recent 
experiences with several sets of retroactive sentencing changes in crack cocaine cases 
demonstrate that the burden is manageable and that public safety would not be adversely 
affected. 

The Commission has determined that, should the mandatory minimum penalty provisions 
of the FSA be made fully retroactive, 8,829 offenders would likely be eligible for a sentence 
reduction, with an average reduction of 53 months per offender. That would result in an 
estimated total savings of 37,400 bed years over a period of several years and in significant cost 
savings. The Commission estimates that 87.7 percent of the inmates eligible for a sentence 
reduction would be Black. 

iii. Consider Expanding the Statutory Safety Valve 

In the Mandatory Minimum Report, the Commission recommended that Congress 
consider “expanding the safety valve at 18 U.S.C. § 3553(f) to include certain non-violent 
offenders who receive two, or perhaps three, criminal history points under the federal sentencing 
guidelines.”'’'’ The “safety valve” statute allows sentences below the mandatory minimum in 
drug trafficking cases where specific factors apply, notably that the offense was non-violent and 
that the offender has a minimal criminal history. The Commission recommended that Congress 
consider allowing offenders with a slightly greater criminal history to qualify. 

The Commission found that the broad sweep and severe nature of certain current 
mandatory minimum penalties led to results perceived to be overly severe for some offenders 
and therefore to widely disparate application in different districts and even within districts.’^ 

The Commission also found that in the drug context, existing mandatory minimum penalties 
often applied to lower level offenders than may have been intended. It would be preferable to 
allow more cases to be controlled by the sentencing guidelines, which take many more factors 
into account, particularly in those drug cases where the existing mandatory minimum penalties 
are too severe, too broad, or unevenly applied. Accordingly, Congress should consider allowing 
a broader group of offenders who still have a modest criminal history, but who otherwise meet 


U.S. Sentencing Coinin'n, Preliminary Crack Retroactivity Data Report Fair Sentencing Act, Table 3 (April 
2014), http:/Avww.ussc.gov/sites/default/fiIes/pdf/research-and-publications/federal-sentencing-statistics/fsa- 
amcndiiicnF201404LS-USSC-Crack-Rclro-Rcporl-Posl-FSA.pdf. 

’’’ !d. al Tabic 8. 

Mandator)' Miniiniun Report, supra note 7, at x.xxi. 

Id. at 346. 
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the statutory criteria, to qualify for the safety valve, enabling them to be sentenced below the 
mandatory minimum penalty and in accordance with the sentencing guidelines. 

In 2013, 7,706 offenders received relief under the safety valve provision in the sentencing 
guidelines.^* If the safety valve had been expanded to offenders with two criminal history 
points, 737 additional offenders would have qualified. Had it been expanded to offenders with 
three criminal history points, a total of 1,289 additional offenders would have qualified."’^ While 
this change would start to address some of the disparities and unintended consequences noted 
above, it would likely have little effect on the demographic differences observed in the 
application of mandatory minimum penalties to drug offenders because the demographic 
characteristics of the offenders who would become newly eligible for the safety valve would be 
similar to those of the offenders already eligible.™ For reduced sentences to reach a broader 
demographic population. Congress would have to reduce the length of mandatory minimum drug 
penalties. 

lU. The Role of the Sentencing Commission and New Amendments to the Guidelines 

The above recommendations, which impact statutory mandatory minimum penalties and 
require statutory change, can only be effecmated by Congress. However, the Commission is 
dedicated to working within its authority and responsibilities to address the issues of 
unwarranted sentencing disparities and over-incarceration within the federal criminal justice 
system. First, the Commission is committed to working with Congress to implement the 
recommendations of the Mandatory Minimum Report. We identified doing so as a major 
priority for this past year and again for the coming year,**' and we have supported legislative 
initiatives and worked with Congress to help members craft and pass appropriate legislative 
provisions that are consistent with our recommendations. We have also called on Congress to 
request prison impact analyses from the Commission as early as possible when it considers 
enacting or arnending mandatory minimum penalties. This analysis may be very helpful for 
congressional consideration, particularly at this time of strained federal resources.''^ 

The Commission also continues to believe that a strong and effective sentencing 
guidelines system best serves the purposes of the SRA. Should Congress decide to limit 
mandatory minimum penalties, the sentencing guidelines will remain an important baseline to 
ensure sufficient punishment, to protect against unwarranted disparities, and to encourage fair 
and appropriate sentencing. The Commission will continue to work to ensure that the guidelines 


2013 Sourcebook, supra note 11. at S-113. 

These totals include offenders not convicted of offenses earning a mandatory' minimum sentence, but subject to 
safety' valve relief under the sentencing guidelines because they meet the same qualifying criteria. The guidelines 
would need to be amended to correspond to llic proposed slatutoiy' ctiangcs lo realize lliis level of relief. Tliese 
totals also represent the estimated maximum number of offenders who could qtialrly' for tire safety' valve since one of 
the requirements, tliat the offender provide all information he or she has about the offense to the government, is 
impossible lo predict. Sec 18 U.S.C. 1; 3353(1). 

Mandaloiy Mininunn Rcporl. supra note 7, at 356. 

See 2013 Notice of Final Priorities, supra note 1: 2014 Notice of Proposed Priorities, supra note 10. 

See Mandatory' Minimum Report, supra note 7, at xxx. 


13 



60 


are amended as necessary to most appropriately effectuate the purposes of the SRA and to ensure 
that the guidelines can be as effective a tool as possible to ensure appropriate sentencing going 
forward. 

The Commission has recently acted on its own authority to amend the guidelines to 
reduce drug sentences for many offenders in a way that is consistent with the existing statutory 
framework but will act in a modest way to address many of the concerns set out above. 
Specifically, in April, the Commission unanimously approved an amendment which revises the 
guidelines applicable to drug trafficking offenses by changing how the base offense levels in the 
Drug Quantity Table in §2D1.1 of the guidelines incorporate the statutory mandatory minimum 
penalties for such offenses.“ 

When Congress passed the Anti-Drug Abuse Act of 1986,*’'* the Commission responded 
by generally incorporating the statutory mandatory minimum sentences into the guidelines and 
extrapolating upward and downward to set guideline sentencing ranges for all drug quantities. 
The quantity thresholds in the Drug Quantity Table were set so as to provide base offense levels 
corresponding to guideline ranges that were slightly above the statutory mandatory minimum 
penalties. Accordingly, offenses involving drug quantities that trigger a five-year statutory 
minimum were assigned a base offense level (level 26) corresponding to a sentencing guideline 
range of 63 to 78 months for a defendant in Criminal History Category I (a guideline range that 
exceeds the five-year statutory minimum for such offenses by at least three months). Similarly, 
offenses that trigger a ten-year statutory minimum were assigned a base offense level (level 32) 
corresponding to a sentencing guideline range of 121 to 151 months fora defendant in Criminal 
History Category 1 (a guideline range that exceeds the ten-year statutory minimum for such 
offenses by at least one month). The base offense levels for drug quantities above and below the 
mandatory minimum threshold quantities were extrapolated upward and downward to set 
guideline sentencing ranges for all drug quantities,*’^ with a minimum base offense level of 6 and 
a maximum base offense level of 38 for most drug types. 

The 2014 amendment changes how the applicable statutory mandatory minimum 
penalties are incorporated into the Drug Quantity Table while maintaining consistency with such 
penalties.^** Specifically, the amendment reduces by two levels the offense levels assigned to the 
quantities that trigger the statutory mandatory minimum penalties, resulting in corresponding 
guideline ranges that include the mandatory minimum penalties. Accordingly, offenses 
involving drug quantities that trigger a five-year statutory minimum are assigned a base offense 
level of 24 (5 1 to 63 months at Criminal History Category 1, which includes the five-year (60 
month) statutory minimum for such offenses), and offenses involving drug quantities that trigger 
a ten-year statutory minimum are assigned a base offense level of 30 (97 to 121 months at 


U.S. SciUcncing Coimn’n, Notice of (1) Submission to Congress of Amendments to the Sentencing Guidelines 
Effective November 1, 2014: and (2) Request for Comment Amend. 3, 79 Fed. Reg. 25.996 (May 6, 2014). 

Pub. L. 99-570, 100 Stat. 3207 (1986). 

See §2DL1, coimnciU. (backg’d.). 

See 28 U.S.C. § 994(b)(1) (providing lhal each scnicncing range inusl be "eonsislcnl wilh all pcrlinciit provisions 
of tide 18, United Slales Code”); see also 28 U.S.C. § 994(a) (providing lhal Ihc Coininission shall pronmlgalc 
guidelines and policy statements ''eonsisteit with iill pertinent provisions of any Federal statute”). 
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Criminal History Category 1, which includes the ten-year (120 month) statutory minimum for 
such offenses). Offense levels for quantities above and below the mandatory minimum threshold 
quantities similarly are adjusted downward by two levels, except that the minimum base offense 
level of 6 and the maximum base offense level of 38 for most drug types are retained, as are 
previously existing minimum and maximum base offense levels for particular drug types. 

The Commission determined that setting the base offense levels slightly above the 
mandatory minimum penalties is no longer necessary to achieve its stated purpose. Previously, 
the Commission had set base offense levels at guideline ranges slightly higher than the 
mandatory minimum levels to leave some room to adjust downward for defendants who plead 
guilty or otherwise cooperate. However, changes in the law and recent experience with similar 
reductions in base offense levels for crack cocaine offenses indicate that setting the base offense 
levels above the mandatory minimum penalties is no longer necessary to provide a benefit to 
those who accept responsibility and save resources by pleading guilty or who otherwise 
cooperate with authorities. 

In 1994, after the initial selection of levels 26 and 32, Congress enacted the safety valve 
provision, which applies to certain non-violent drug defendants and allows the court, without a 
government motion, to impose a sentence below a statutory mandatory minimum penalty if the 
court finds, among other things, that the defendant “has truthfully provided to the Government 
all information and evidence the defendant has concerning the offense or offenses that were part 
of the same course of conduct or of a common scheme or plan.”''’ The guidelines incorporate 
the safety valve at §5C1 .2 and, furthermore, provide a 2-level reduction if the defendant meets 
the safety valve criteria,''* These statutory and guideline provisions provide a framework that 
rewards defendant who accept responsibility and save resources by pleading guilty. Commission 
data indicate that defendants charged with a mandatory minimum penalty in fact are more likely 
to plead guilty if they qualify for the safety valve than if they do not. In fiscal year 2013, drug 
trafficking defendants charged with a mandatory minimum penalty had a plea rate of 99.2 
percent if they qualified for the safety valve and a plea rate of 94,4 percent if they did not. 

Recent experience with similar reductions in the base offense levels for crack cocaine 
offenses indicates that the amendment should not negatively affect the rates at which offenders 
plead guilty or otherwise cooperate with authorities. The Commission’s 2007 amendment 
reducing guideline levels for crack offenses worked the same as the amendment approved this 
spring, so that the quantities that trigger mandatory minimum penalties were assigned base 
offense levels 24 and 30, rather than 26 and 32.'’'^ 

During the period when crack cocaine offenses had a guideline penalty structure based on 
levels 24 and 30, the overall rates at which crack cocaine defendants pled guilty remained stable. 


See 18 U.S.C. § 3553(0. 

See §§2DI.I(bX16). 

See U.S. Sentencing Conmi’n. Guidelines Manual, App. C, Amend. 706 (effective November 1, 2007). In 2010. 
in iitiplcmcnling llic emergency dircclivc in scclion 8 of lltc Fair Scnlcncing Acl of 2010, Pub. L. 1 1 1 -220. Ihc 
Coininission moved crack cocaine offenses back lo a guideline penally slruclurc based on levels 26 and 32, See id . 
Amend. 748 (effective November 1, 2011). 
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Specifically, in the fiscal year before the 2007 amendment took effect, the plea rate for crack 
cocaine defendants was 93.1 percent. In the two fiscal years after the 2007 amendment took 
effect, the plea rates for such defendants were 95.2 percent and 94.0 percent, respectively. For 
those same fiscal years, the overall rates at which crack cocaine defendants received substantial 
assistance departures under §5K1 .1 were 27.8 percent in the fiscal year before the 2007 
amendment took effect and 25.3 percent and 25.6 percent in the two fiscal years after the 2007 
amendment took effect. This recent experience indicates that this year’s amendment, which is 
similar in nature to the 2007 crack cocaine amendment, should not negatively affect the 
willingness of defendants to plead guilty or otherwise cooperate with authorities. 

The amendment also reflects the fact that the guidelines now more adequately 
differentiate among drug trafficking offenders than when the Drug Quantity Table was initially 
established. Since the initial selection of offense levels 26 and 32, the guidelines have been 
amended many times - often in response to congressional directives - to provide a greater 
emphasis on the defendant’s conduct and role in the offense rather than on drug quantity. The 
version of §2D1.1 in the original 1987 Guidelines Manual contained a single specific offense 
characteristic: a 2-level enhancement if a firearm or other dangerous weapon was possessed. 
Section 2D1.1 presently contains fourteen enhancements and three downward adjustments. 

These numerous adjustments, both increasing and decreasing offense levels based on specific 
conduct, reduce somewhat the need to rely on drug quantity in setting the guideline penalties for 
drug trafficking offenders, and the amendment permits these adjustments to differentiate among 
offenders more effectively. 

These structural considerations complemented the Commission’s interest in addressing 
the significant overcapacity and costs of the Federal Bureau of Prisons, as explained above. The 
Sentencing Refonn Act directs the Commission to ensure that the sentencing guidelines are 
“formulated to minimize the likelihood that the Federal prison population will exceed the 
capacity of the Federal prisons .”™ Federal prisons are now 32 percent overcapacity, as noted 
above, and drug trafficking offenders account for approximately 50 percent of the federal prison 
population. 

In response to these concerns, the Commission considered the amendment an appropriate 
step toward alleviating the overcapacity of the federal prisons. Based on an analysis of the 
24,968 offenders sentenced under §2D1.1 in fiscal year 2012, the Commission estimates the 
amendment will affect the sentences of 17,457 — or 69.9 percent — of drug trafficking 
offenders sentenced under §2D1.1, and their average sentence will be reduced by 1 1 months — 
or 17.7 percent — from 62 months to 51 months. The Commission estimates these sentence 
reductions will correspond to a reduction in the federal prison population of approximately 6,500 
inmates within five years after its effective date. 

The Commission carefully weighed public safety concerns and, based on past experience, 
existing statutory and guideline enhancements, and expert testimony, concluded that the 
amendment is consistent with the goal of protecting public safety. In particular, the Commission 
was informed by the studies described in detail above that compared the recidivism rates for 


See 28 U.S.C. § 994(g). 
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offenders who were released early as a result of retroactive application of the Commission’s 
2007 crack cocaine amendment with a control group of offenders who served their full terms of 
imprisonment. The Commission detected no statistically significant difference in the rates of 
recidivism for the two groups of offenders after two years, and again after five years. This study 
suggests that modest reductions in drug penalties such as those provided by the amendment will 
not increase the risk of recidivism. 

Furthermore, existing sentencing enhancements for offenders who possess firearms, use 
violence, have an aggravating role in the offense, or are repeat or career offenders, ensure that 
the most dangerous or serious offenders will continue to receive appropriately severe sentences. 
In addition, the Drug Quantity Table as amended still provides a base offense level of 38 for 
offenders who traffic the greatest quantities of most drug types and, therefore, sentences for these 
offenders will not be reduced under the amendment. Similarly, the Drug Quantity Table as 
amended maintains minimum base offense levels that preclude sentences of straight probation 
for drug trafficking offenders with the smallest quantities of most drug types. 

Finally, the Commission relied on testimony from the Department of Justice that the 
amendment is consistent with protecting public safety and advancing law enforcement initiatives. 
The Commission received testimony from the Department and other stakeholders that the 
amendment would permit resources otherwise dedicated to housing prisoners to be used to 
reduce overcrowding, enhance programming designed to reduce the risk of recidivism, and to 
increase law enforcement and crime prevention efforts, thereby enhancing public safety.’* 

The Commission believes that this amendment is a modest but important first step toward 
addressing prison costs and populations while promoting public safety. We believe this action 
complements legislation under consideration by Congress. 

Pursuant to statutory requirements, the Commission also began consideration of whether 
this amendment should be applied retroactively.’* We asked our staff to study the impact of 
retroactive application of the amendment, and we have now made that study publicly available. ’■* 
We held a hearing on the issue on June 10 and solicited public comment on whether the 
amendment should be made retroactive. We welcome your input on this important question. 

IV. Conclusion 

The Commission is pleased to see the Task Force and others in Congress undertaking a 
serious examination of important criminal justice issues including federal sentencing policy. The 
bipartisan Commission strongly supports legislative provisions that are consistent with the 
recommendations outlined above and stands ready to work with you and others in Congress to 
enact these statutory changes. We also look forward to discussions with you to further explain 


See, e.g., Holder Testimony, supra note 45 at 22-24, 36-39; Samuels Testimony, supra note 3, at 79-80. 

See 28 U.S.C. § 994(u). 

’’ See U.S. Sentencing Comin’n. .fun/ysw of the Impact of the 2014 Drug Guidelines Amendment If Made 
Retroactive (May 27. 2014), http;//\txvw.ussc.gov/sites/default/files/pdf/research-and-publications/retroactiviW- 
a na lyscs/dmg-guidcl i ncs-a mcndine nt/20 1 40527_Dmg_Rctro_Analysis.pdf. 
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the amendment we have approved to address similar concerns through modifications of the 
sentencing guidelines. The Commission thanks you for holding this very important hearing and 
looks forward to continuing to work with you on these issues in the months ahead. 
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Mr. Bachus. Thank you. 

Mr. Patton, look forward to your testimony. 

TESTIMONY OF DAVID E. PATTON, EXECUTIVE DIRECTOR, 

FEDERAL DEFENDERS OF NEW YORK, EASTERN AND SOUTH- 
ERN DISTRICTS OF NEW YORK 

Mr. Patton. Thank you, Mr. Chairman. Thank you. Members. It 
is truly an honor for me to be here. 

Mr. Chairman, as you said, I am the Federal public defender in 
New York City. 

It is good to see you. Representative Jeffries. 

Together with my defender colleagues from around the country 
and court-appointed attorneys who are assigned to cases, we collec- 
tively represent all those accused of Federal crimes who are too 
poor to afford a lawyer. Nationwide, that means we represent over 
80 percent of all defendants in the Federal criminal justice system. 

And I can tell you that we are grateful to this Committee for 
holding these hearings on a very important topic of over-criminal- 
ization. 

When I think of the term “over-criminalization,” I think of a 
quote by the late Harvard Law Professor William Stuntz who 
wrote, “Legal condemnation is a necessary but terrible thing, to be 
used sparingly, not promiscuously.” 

As I think this Committee knows, the Federal criminal justice 
system has become remarkably promiscuous by any measure, 
whether it is by the size of the Federal Criminal Code, which has 
doubled since 1970; whether it is the sheer number of people ar- 
rested and prosecuted for Federal offenses, which has tripled since 
1980; or, most significantly, if measured by the number of people 
the Federal Government imprisons. 

The Federal prison population has increased by 1,000 percent 
since 1980. And in the past 10 years, it has increased at a rate 
three times the rate of State prison populations, and this is at the 
time of historically low crime rates. So it is not an increase in 
crime that is driving the increase in incarceration. 

So what is driving it? Two things in the Federal criminal justice 
system: one, a vast increase in the number of Federal prosecutions 
of basic, routine crimes that were once solely the province of State 
and local law enforcement; and two, vast increases in the severity 
of Federal sentences, largely driven by mandatory minimums that 
prevent sentencing judges from imposing what would otherwise be 
reasonable, common-sense appropriate levels of punishment. 

You have already heard a great deal about the human toll this 
state of affairs has taken and the fiscal toll it has taken. I would 
like to focus in my brief time on the toll it is taking on the very 
structure of the Federal criminal justice system. 

What do I mean by that? I will summarize it with one number: 
2.7 — 2.7 is the percentage of Federal criminal defendants who go 
to trial. 

Thirty years ago, the trial rate was five times that number. It 
is a state of affairs that caused the Supreme Court just 2 years ago 
to state that criminal justice today is, for the most part, a system 
of pleas, not a system of trials. 
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This vanishing trial rate poses a serious threat to the quality of 
justice in Federal courts. Why is that? Well, first, we have to ask, 
why are they disappearing? And the answer is straightforward: 
The disappearing trial rates correspond precisely with the enor- 
mous increase in power we have given prosecutors via severe and 
mandatory sentencing regimes. 

Prosecutors have always had enormous discretion in charging, 
but they now have full control over many cases from start to finish. 
And they control whether to charge a mandatory minimum or not. 
It is entirely at their discretion. And that power is used largely to 
create a spread in the sentence that someone will receive if they 
plead guilty versus if they go to trial. And that spread can be enor- 
mous, orders of magnitude, 10, 20, 30 years or more. 

Why is that a problem? It is a problem because juries are funda- 
mental to our criminal justice system. They are the most direct 
way that ordinary citizens can check government overreach. They 
are vital to a constitutional democracy like ours. And they also 
happen to be the best way we know in the history of the world at 
transparently and accountably getting at the truth of various mat- 
ters. 

Juries teach us that sometimes government agents make mis- 
takes. Sometimes witnesses make stakes mistakes. Sometimes wit- 
nesses lie. And those truths get lost in a system where only 2.7 
percent of defendants can go to trial, because they can’t risk the 
decades of additional time they might face if they go to trial, not 
based on the severity of the offense, but purely based on their exer- 
cise of that trial right. 

It is a system that our Founders would surely find unrecogniz- 
able. It is a system that does great damage to our constitutional 
values. 

I see that my time is up, and I look forward to answering your 
questions. Thank you, Mr. Chairman. 

[The prepared statement of Mr. Patton follows:] 
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INTRODUCTION 

Thank you for holding this hearing and for the opportunitv' to speak with you regarding 
over-criminalization in the federal system. 1 head the Federal Defenders of New York, and 
together with my colleagues from anuind the country who serve in federal public defender 
offices or on panels of appointed private attorneys, wc represent defendants in federal criminal 
cases w'ho are too poor to afford lawyers. Nationwide, our clients comprise over 80 percent of 
all federal defendants, 

I ant honored to speak with you at this time of great crisis and great opportunity for the 
criminal justice system. The crisis is obvious from the truly staggering rates of incarceration in 
the United States ~ rates that set us far apart from our own American history and from, every 
modem cotintry' in the world. The numbers have become numbingly familiar: with only .five 
percent of the world’s population America has 25% of the world’s prisoners; one in one hundred 
American adults is incarcerated; and one in thirty is under the supervision of the criminal justice 
sy.?tem. The federal prison population has increased 1000% since 1980 and has growii at a rate 
three times higher than state prison populations in the past 10 years. 

In recent years, mass incarceration has been heavily criticized from both the left and right 
side of the political spectram. Conservatives denounce the unnecessary and unwise fiscal co.sls, 
the assault on personal liberty, and the harshness of a system that has become unmoored froth 
foundational religious principles such as redemption and mercy. Liberals focus their eriiieibni on 
the social injustices created by the vastly disproportionate number of poor and minority 
defendants arrested and prosecuted, and the resulting datnage to the families and communities 
left behind. 

The great opportunity for the criminal justice system is precisely that both sides are now 
vigorously airing those concerns. Government accountability and conwnitment to individual 
liberty are not ideological issues, and a growing consensus is emerging that fundamental 
American values are advtuiced when we exercise a mea.sure of restraint in the prosecution of 
crimina; laws. As tire late Professor WHliani SluiUz wrote in his recent, final book, "The 
Collapse of American CriminaUusticc” (a distinctly non-partisan, critique of the justice system): 
"Legal condemnation is a necessary but terrible thing - to be used sparingly, not promiscuously,” 

The Task Force on Over-Criminalization deserves great credit for reminding us of that 
honorable American tradition and for investigating ways to retum to it. Here, I discuss the 
federal criminal justice system from my perspective as a federal public defender and offer 
thoughts about how the damaging effects of over-criminalizaticin can be addressed. 
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I. Ovcr-CriiniiiaUisatioii: A Defendar Perepettive 

Coramentators mean many different things when using the term “over-criminalization” in 
the context of the federal criminal justice systM. '[Iris is so because “over” describes almost 
everything about the current system, 'fhe term can be used to describe: 

» the sheer proliferation in the ninriber of criminal laws (the federal criminal code 
has increased to over 4,000rcrittira, about double what It was in 1970 and one 
third more than 1 9S0);’ 

• the vastly expanded enforcement of those iaws (100,366 persons were charged 
with federal crimes in 2010, up from 39,914 in 1980, 66,341 in 1990, and 83,963 
in 2000);* 

9 the explosion in the prison population (from a federal inmate population of 
24,252 in 1 980 to 209,77 1 in 2t)l0, and growing at a pace three times faster than 
state inmates between 2000-2010);* 

® the high rates of pretrial detention (in 1 984 before passage of the Bail Reform 
Act, 74% ofdefendants were released on bail; last year 34% were released); 

» the ever multiplying number of conditions aird restrictions associated with 

probation or supervised release (including life time terms of supervision, invasive 
penile plethysmograph, limitations on contact with family and friends, DNA 
collection for everyone, residency restrictions, and many others);* or 

• the large number of collateral consequences that attend most convictions, often 
affecting not only the individuals convicted but also their families (restricting 
access to public housing, employmenl opportunities, government benelits 
including nutrition assistance, loans for education, access to professional 
licenses, and civic participation including voting and jury service).* 

The Task Force has already heard from numerous witnesses about many of those topics. 
Bryan Stevenson spoke eloquently about the human toll of severity and over-incarceratioa. Marc 
Levin, from Right on Crime, testified about the fiscal costs and the damage to traditional notions 
of federalism. And Mathias Heck, a prosecutor, and Rick Jones, a defense lawy'cr, spoke on 
behalf of the ABA and NACDL, respectively, about the ever-expanding collateral consequences 
that attend criminal convictions - consequences that impede successful rehabilitation and 
productivity, and ultimately harm public safety. 

As part of today’s panel on the effects of over-criminalization, 1 will discuss two 
additional harms that perhaps receive less attention in public discourse: (1) damage to the 
traditional role of the American jury; and (2) tlie strain on defender resources and lack of parity 
between defenders and prosecutors. Both deVelopmeots have troubling consequences for the 
quality of justice in America. 

A. Over-Criminalization:. The Demise of the Jury and the Age of I nqui-sition 

If there is a single defining feature of the American justice system, it is the jurj’. The 
Constitution's imsistence that ordinary citizens stand as a check on the government’s power to 
deprive individuals of life or liberty expresses Ohd of America’s highest commitments to 
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restraining government oveneach. Indee4 jtiiy: service b the most direct and cneaningfiil form 
of democracy most citizens wiJl ever exercise. 

Sadly, we ore now witnessing the decline of this great institution, in its piace we are left 
with the government itself, via prosecutors, determining guilt, innocence, and punishment, with 
little check from other actors, in the federal criminal jmtice system today, a mere 2.7% of 
defendants exercise their right to a jury trial. As the Supreme Court stated two years ago in 
Lafler v. Cooper, "criminal justice today is for tiic most part a system of pleas not a sy.stem of 
trials.”'’ 

This “system of picas” is not rooted ia traditional .American values. For the first half of 
our country's history, pleas were looked upon with disfavor, and at limes found to be 
constitutionally suspect,^ Even throiighout most of the 20*Century as guilty pleas became a 
routine part of the criminal justice system, they did not represent the overwhelming feature of 
criminal justice in the w'ay tliey do today. A mere 30 years ago. the trial rate in federal court was 
five times higher than it is today.* 

!. Why Are Federal Trials Disappearing? 

So what caused the recent precipitous decline in trial rates? Most scholars point to the 
significant changes in federal criminal laws beginning in the mid-1980s that correspond precisely 
with disappearing trials, including (1) the combination of greatly increased seyeri ty in sentencing 
laws, (2) unprecedented rigidity in sentencing via mandatory minimums and strictly enforced 
Sentencing Guidelines, and (3) the enactment of the Bail Reform Act which greatly reduced the 
number of accused persons who were released pending the determination of their guil t. 

These changes brought an enormous shift in power from judges and juries to ptosecutdrS. 
The shift occuired because prosecutors, who always had unfettered charging discretion, now 
became empowered to determine sentences with nearly the same ease. This meant that 
prosecutors couid create stark differences in the amount of time an accused person faced based 
on nothing more than whether the person went to trial - the so-cai!ed “trial penalty.” Prosecutors 
used that leverage chiefly to pressure those charged with crimes to either cooperate or plead 
guilty. And as the 97% plea rate has shown, prosecutors used that new found power liberally. 

Prosecutons have been most prolific about using their leverage in drug cases. In 1 980, of 
the 6,343 persons charged with federal drug crimes, nearly 25% went to trial.^ In 1990, three 
times the number of people were charged 19.271 -and only 1:6.9% went to trial.’® By 2010. 
28,756 people were charged with federal dnig crimes, and only 2.9% went to trial.” A big reason 
is surely that the trial penalty in dntg cases is a sentence three times as long as the sentence for 
those who plead guilty.’^ 

Although the statutes carrying live mid 1 0-year mandatory minimurn sentences were 
meant by Congress to apply only to the most seriou-s offenders - managers of drug trafficking 
organizations and the leaders and organizers of the operations, respectively — they have been 
used far more indiseriramateiy, capturing mostly lower level offenders. This happens because 
the role in the offense does not actually .trigger a mandatory sentence — the weight of the drugs 
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involved does.'^ Thus, even a minor participant iii a larger conspiracy can luce the most 
draconian of sentences. 

The visible examples Of injustices relating to the trial penalty are those where defendants 
turn down a plea offer, go to trial, and sutler an extraordinary sentence as a result. One such 
example lioro my home district is Umled States v. Midyett, 07 Cr. 874 (KAM)(E.I>.N.Y. .lune 
1 7, 2010). Tyquan Midyett was charged with selling small quantities of crack cocaine at the age 
of 26 after a short l ifetime of substance abuse which began at the age of 1 4 when he was in foster 
care. He was charged during the time when the 100:1 crack/powder cocaine d!.sparity wa.s still in 
effect. His Guidelines range called for approximately 7-0 years imprisonment, but he faced a 1 0- 
year mandatory minimum ('absent the crack/powder disparity, his Guidelines range would have 
been roughly 4 to 4 Vi years). He turned down the ‘'offer” of a mandatory 10 years at which 
point the Government filed a ■'prior felony information” pursuant to 1 8 U.S.C. § 85 1 Section 
85 1 allows prosecutors to double or increase to life the already sleep tnandatoiy minimum if a 
defendant has one or two prior convictions for selling or merely possessing drugs, no matter how 
oid, and no matter if no jail time was imposed.'"’ M idyett went to trial, lost, and was sentenced to 
the mandatory mmitnura (4'2I) years. It was ii sentence four times longer than even the 
Department of Justice had claimed was fair — before he went to trial. 

The story of Tyquan Midyett is relayed by United States District Judge .lohn Gleeson, 
himself a former prosecutor (and not a sheepish one), in a recent opinion he airthored regarding 
another sentencing. That case, United States v. Kupa, 1 1 Cr. 345 (JQ) {E.D.N. Y, 20 1 J), 
represesits the less visible, yet far more common scenario in which mandatory minitnlim 
sentences regularly distort the justice system. Cases iike Kupa’s - and his (to-defendant Joseph 
Ida - are stark examples of why vve see trials disappearing. 

Kupa was charged with being part of a conspiracy to distribute oocaihe and faced a 10- 
yeat mandatory minimum. Because he had prior convictions for marijuana distributioh:, he was 
subject to the filing of a prior felony information - just like Midyett had been. The prosecutor 
initially offered a plea agreement of roughly 9-1 1 years in prison, Kupa turned it down. As the 
trial approached, the prosecutor informed Kupa that ifhe went to trial the government would file 
a prior felony information containing both of his prior marijuana convictions. The result would 
be a mandatory life sentence after conviction. Ultimately, Kupa agreed lo yet a different “offeri" 
pled guilty, and was sentenced to 1 40 months imprisonment, ,-Vssuming he lives to the age of 75, 
his trial penalty Would have been an additional 30 years miprisorimenl. Indeed, even the mere 
consideration and planiiinc tor trial cost him three years - the diiTsrenee between his first offer 
and the last. 

Kupa’s co-defendant, Ida, vvas considered by the Government to have played a minor role 
in the conspiracy, yet it charged him with a count carrying a 10-year mandatory minimum. To 
persuade him to plead guilty, the prosecnlor agreed. fo a roughly five-year prison term. Like 
Midyett, had he gone to trial, the effect would have been a doubling of his sentence — for 
someone the go vernment itself believed played a minor role. 

1 he Kupa and Ida scenarios are hidden from any statistical compilation, yet they 
represent routine business in federal courts. When Judge Gleeson questioned the prosecutor 
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about why the United States Attorney was using the threat of a prior felony information to coerce 
a guilty plea, the prosecutor claimed that the decision was based on an “individualized 
assessment' of the defendant and generically listed thirty such as “the seriousness of the 
defendant's crimes, the defendant’s role in those crimes, the duration of the crimes, and whether 
the defendant used or threatened communities and society as a whole.” To that. Judge Gleeson 
responded: 

That sounds nice, hut actions speak louder than words. Whatever the result of the 
“individualized assessment” with regard to Kupa, he was indisputably stuck with a prior 
felony information - and a life sentence - only if he went to trial, and he was mdisputahly 
not stuck with it only if he pied guilty; Despite the govemtnetit’s patter, there was only- 
one individualized consideration that mattered in his case, and it ct'a.s flat-out dispositive: 
Was Kupa insisting on a trial or not? If he was, he would have to pay for a nonviolent 
drug offense with a mandatory life sentence, a sentence no one could reasonably argue 
was justified. 

Even proponents of severe sentences cannot reasonably claim that severity should be 
determined almost exclusively by an accused person’s decision to exercise the constitutional 
right to a jury trial. And yet that is the result of granting so much unchecked power to 
prosecutors, 

2, W)iy Should !Ve Care that Criminal Trials Are Disappearing? 

Some defenders of the current state of prosecutorial control and mass incarceration 
essentially respond, “So what?” Those commentators make the claim that ineteased 
prosecutorial powter sihd tiie steep rise in rates of imprisonment worked over the past three 
decades toTeduce crime dramatically - so much so that the tradeoffs in the loss of individualized, 
justice and fairness are worth it.'* ^^atever one might think of the morality of that trade off, the 
evidence shovvs they are simply wrong. 

Two of tile most highly respected criminology scholars. Professors Michael Tonry and 
David Farrington, have conv-lncingly shown that many other western countries, including 
Canada, experienced a rise and fall in crime rates that closely mirror those of the United States 
over the past several decades, yet none of those countries saw a significant increase in 
incarceration rates - much less an increase remotely close to the quadrupling of rates in the 
United States.'* And the vast majority of researchers agree that no matter one’s view of how 
severe penalties ought to be, severity of punishment as a method for reducing crime is almost 
certainly the weakest method of ihosc available,'^ 

So what are we sacrificing in the name of a benefit most researchers think is non- 
existent? Sadly, the answer is an awful lot. Jury trials are a vital part of the criminal justice 
system not just for the symbolic role they play in our constitutional democracy. They are vital 
because they actually represent the best mecl^aisiii in the history of the world for .sorting facts, 
separating the guilty Ifom the ifmoeence, and holding the government to account in a responsible 
and transparent way. 
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We know that even, with the checks aiid biitiinces that exist at trial, mistakes get made. 

! he rcvelstiojts in the past decade from the Innocence Project to which over 300 people have 
been conclusively proven innocent through the use of DN A evidence, including 1 S people who 
were sentenced to death, has demonstrated this |x>ini beyond any doubt. But perhaps one of the 
most shocking statistics to those not familiar with the crintinal justice system is that over 10 
percent of those conclusively shown to have lieen innocent hutJ pled guilty. 

Of course, a tiny fraction of all cases are sttoject to conclusive proof of innocence. But as 
United States District Judge Jed RakolT noted in a recent speech entitled, "Why Innocent People 
Plead Guilty, *' if even a small fraction of accused persons are wrongfully convicted, the raw 
numbers are staggering. A mere .5% error rate in: the federal courts would mean that more than 
!,000 innocent people are currently incarcerated to federal prisons. 

When I think about the possibility of an innocent persm plcais.ing guilty, 1 think of a 
recent case Irofn my office. Justin Rodriguez'* was Charged in tlic Southern District of New 
York with robbing a grocery .store in the Bronx by holding up the clerk at gunpoint. The 
evidence included a confident eyewitness and the store’s security video. The likely sentence was 
in the range of 20 to 25 years, much of it mandatory, becau.se of Mr. Rodriguez’s prior record 
and the gun enhancement penalty provisions of 1 8 U.S.C. § 924(o). 

Mr. Rodriguez insisted that he was innocent. But he was a recovering heroin addict, had 
a long rap sheet, and no one believed him. We were assigned to his case, and to be honest, even 
our lawyer and her.investigator were skeptical of his claims. But they dug into the cash the way 
great professionals dig in regardless of what a case looks like at the outset. They started finding 
pieces of evidefice that didn’t add up. The man in the video had tattoos on his arms that didn't 
seem to match Mr. Rodriguez’s. Our attorney went to the prosecutors, but the prosecutors were 
not convinced. They thought there were explanations for why the video might appear different 
or possible ways that his arm's appearance could have been altered. We filed a motion to 
suppress the identification of the eyewitness because of how unreliable it was. The prosecutors 
strongly objected in a lengthy brief in which they explained ail the reasons why our client was 
obviously guilty. 

In the meantime, our investigator followed up on the places that Mr. Rodriguez might 
have been during the time of the robbery. Mr. Rodriguez was married, had a young daughter, 
and had been steadily putting his life back together after recovering from years of sub-stance 
abuse. He couldn't recall precisely where he had been at the time of the robbery. Our 
investigators went to one of many places he mentioned as a possibility - a children’s furniture 
store where he and his wife had returned a chair for his daughter. They retrieved tlic security 
video from the day of the crime,, and sure enough, it showed Mr. Rodriguez and his wife. They 
were at tiie furniture store far from the robbed grocery store at the time of the robbery. We 
presented the evidence to the prosecutors, and they dropped the case. 

1 think of that case because I wonder what would have happened if w© had not been so 
diligent and lucky in finding that security video, Wiat if the goverament had offered Mr. 
Rodriguez a plea offer to 10 years rather than the:25 he faced after a trial? Given his criminal 
record and the evidence against him, he could i^ve easily decided that a guilty plea was his best 
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option. By pleading guilty, he could ensure his release from prison in time for his daughter’s 
teenage years ratiier than missing her childhood entirely. And as his lawyer, 1 almost surely 
would have agreed - and possibly even ehenuraged him, an innocent man, to plead guilt}’. 

Trials are vital not just for the case at hand but for the lessons they teach ail of us, 
including defense lawyers and prosecutors. 'I'licy teach us that cooperating \vitnes.ses sometime.s 
lie. Law enforcement agents sometimes make mistakes. Defendants are sometimes improbably 
foolish but not criminally malevolent. In a system where plea bargaining is the central means of 
resolving cases, those truths rarely come to light. There is a reason the great legal scholar John 
Henry Wigmore famou-sly said that cross-examin,ition, not plea bargaining, “is the greatest legal 
engine ever invented for the discovery of truth.” 

B. Over-Crimiraalizatioii: The Resource and Information Im balance 

My office, the Federal Defenders of New York, represents indigent federal defendants in 
the Southern and Eastern i lisiricls of New York. Those two federal districts cover all of New 
York City, five counties north of the city, and Long island. We have a total of 39 lawyers. For 
those same two districts, there are appro.xiinately 300 federal prosecutors in the criminal 
divisions of the United States Attorney’s Offices. That is a nearly 8 to. 1 ratio even though we 
represent more than a third of all defendants.’’ 

When budget crises hit, we are hit particularly hard. That is becau.se we don’t have the 
ability to choose what work we will do: we are entirely responsive to the cases arid.clietits Who 
are assigned to us. Unlike the Department of .Justice, we cannot ‘Teprograni” money and shift 
enfbrcenieni priorities.. And we have no “fat” to cut in our program - 80 H of olir budget goes fo 
the salaries of our already understaffed offices, and the other 20% goes to foings tike rent and 
other basic expenses that cannot be cut. In our best years, we are vastly under-resourced as 
compared to the: O.S. Attorney’s Office. In a bad year like the one we just experienoed during 
sequestration, we are simply not able to adequately perform our Constitutional and professional 
duties. Last year niy employees and I took 1 2 days of unpaid furloughs - more than two weeks 
of not being paid - pay that wili never be recouped, I was also forced to lay off several Staff 
members and leave many positions vacant when others voluntarily left. Our clients and the 
cause of justice suffered in ways that cannot be measured. And what is the truly absurd aspect Of 
the cuts to our office? When we are cut, it actually costs the taxpayer more money because the 
oases we cannot handle are assigned to private attorneys who are paid statutory rates at higher 
expense. 

The disparity in the number of staff only tells part of the story about the .resource 
imbalance between the prosecution and defense. Federal, state, and local law enforcement 
agencies bring additional, vast resources to bear on the cases we must defend. Increasingly, even 
simple factual scenarios call for complicated research and expert sendce.s. Prosecutors routinely 
use cell phone records and computer data to make claims about a person’s whereabouts, 
activities, and communications. ITidse claims cah be central to the detennination of someone’s 
guilt or innocence, but they can also be wrong. In the past year, my office has represented 
clients against whom cell site data was incorrectly used to allege that they were in places they 
■were not. In other cases, computet “mela data’’ purporting to show when certain documents or 
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photographs were created or stored was showri to be inconciusivE, contrary to initial government 
claims. The only way to challenge such etSdecce is to hire expensive experts and to spend time 
and money examining the details of the goveniilient charges. Sometimes we public defenders 
have neither to spare. 

Adding to the imbalance are discovery rules that severely constrain the defense in 
attempting to gather information. Unlike the Federal Rules of Civil Procedure, which encourage 
full factual disclosure in civil cases through the use of such devices as document requests. 
interTogatories, and depositions of relevant witnesses, criminai defendants receive only the barest 
of information. Not only are defendants unable to depose witnesses against them, there is no 
requirement that the goveniment inform dcfiaidants of the identity of the witnes.ses against them 
until the very moment the witnesses are Called: at trial. Nor are defendants typically given access 
to witness statements until the eve of trial at the earliest. And the government and law 
enforcement have virtually unchecked discretion to decide whether they must disclose evidence 
tending to show a defendant’s innocence to the defense, a situation which recently prompted a 
prominent Reagan-appointed federal appeals coun judge to. declare; “There is an epidemic of 
Brady violations abroad in the land,” 

C. Over-criminalization: The Wav Forward 

These resource and information imbalances when combined with the awesome power 
prosecutors wield in making charging and sentencing decisions create a justice system that is too 
one-sided to expect anything other than a “promiscuous” use of the criminai laws. The resulting 
state of mass incarceration, with its human and fiscal toll and its damage to the cause of a 
transparent and accountable democracy, is the inevitable result of policy decisions granting 
prosScutoi‘9 too imuch conto^ over the entire course of a criminal case - from the imtinl charging 
decision to tfaeTmal sentence. 

The good news is that there are straightforward, common sense reforms that would return 
the criminaijustice system to its more traditional form. 

a Congress should work to alleviate and ultimately eliminate mandatory minimum 
sentences. They do not result in more uniformity in sentencing, nor do they reflect 
the seriousness of offenses. Tliey only diminish the traditional role of juries and 
judges, reduce transparency, and provide prosecutors with enormous, unchecked 
power. 

® in particular, Congre,ss should eliminate the truly draconian penalty provisions of 
1 8 U.S.C, § 85 1 and 1 8 U.S.C. § 924(c). They distort the criminai justice system 
beyond all recognition by threatening defendants with decades and sometimes kl'e 
in prison for offenses far less serious than many others that carry much lower 
sentences. 

» When Congress amends sentencing laws to make them more Just, it should make 
them retroactively applicable. If a sentence imposed the day after a law is passed 
would be considered unjust, surely it wus unjust the day before the law passed. 
Judgments involving the highest of stakes should not be left to the fortuity of 
legislative timing. 
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® Congress should increase funding for public defenders and other appointed 
counsel so that the large resource disparities that ciarentiy exist between 
prosecutors and defense Counsel for the poor can be ameliorated. The quality' of 
justice dispensed in federal courts should not depend so heavily on the sixe of 
defendants’ wallets. 

a Congress should support expanded discovery in criminal cases. More information 
will only result in a better liuth-seefciitg process. In appropriate cases where there 
are compelling, individualixed reasons for prosecutors to wiiiihold .■cruun 
evidence, they should be permitted to do so. But the baseline standard should be 
greater disclosure. 

Tliere are, of course, many other reforms that could improve the quality of justice in 
American courts, but those five changes would dramatically improve our system and help to 
solve the probieiti of over-criminalization. 

Cunctusiun 

Every time new laws are passed that expand the criminal code, increase severity, or 
impo,se mandatory sentences, prosecutors accumulate more unchecked power. When that 
happens, it is not surprising that the authority tvill be abused. We have a system of cheeks and 
balances precisely because we beiieve in a nation of laws, not a nation of men. As Joint Adams 
famously said on the eve of American independence: ’‘There is danger from all men. The only 
maxim of a free government ought to be to trust no man living with power to endanger the public 
liberty.” 

Again,! am profoundly grateful to the Committee for reminding us all of &ese great 
principles. 


\See, ^.g.John B^ker.Jmisdiclional anclSepcs-atimofPowen Stralegies to Limit the Expansion of 
Federal Crimes. 54 Am, IJ. L. REV. 545 (2005). 

■* .ludicial F:u:i.s:snd rigiires. J able 5.1. available at 

w wvv.u5coi uls.gov/uscoiirta,'Siatistics/JudicialF aclsantlF imircs/ 20V2.T3ble50 l ,pdf ; see also, Sara Sun 
Beale, 'Ihe Many Faces of Oyerertminalization: From Morals and Mattress Tags to Overfederalisatian, 
54 AM. U. L. REV. 747, 7SS (2005). 

’Hindelang criminal Justice research Ctr., Univ. at Albany, Sourcebook of Criminal 
J usilCh S’lwnSTIcs ONLINEtbl, 6.30.2010 (Kathleen Maguire ed.) available at 

hr”-:.V\y>v\\ alh anv cdu.'sou rcehoDk,pdfT63Q201 0.pdf (showing state prison populations grew al apace of 
i.4% from 2000“.2069, w'hereas the federal rate of growth was4.1%). i 

'^See generally Guide to Judiciary Policy. Ch. 2: Conditions of Supen'ision (2014); Jonathan Hitz, 
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Mr. Bachus. Thank you very much. 

At this time, we are going to have questions from Members. I am 
going to go directly to Mr. Scott, and I will reserve my questions, 
if there is enough time. 

Mr. Scott. Thank you, Mr. Chairman. 

I wanted to thank all the witnesses for their testimony and ask 
Judge Keeley, on mandatory minimums, I want to thank the Judi- 
cial Conference for their opposition to mandatory minimums. They 
have heen studied. They violate common sense. They discriminate 
against minorities. They waste taxpayer money and frequently re- 
quire judges to impose sentences that violate common sense. 

Now, if we eliminate mandatory minimums, not just in the 
Smarter Sentencing Act hut in the Safety Valve Act that would 
allow judges to sentence below the mandatory minimum when the 
sentence violates common sense, would the departure from the sen- 
tencing guidelines be an appealable issue? 

Judge Keeley. Yes, as I noted in my comments, whether it is a 
departure specified under the guidelines or variance pursuant to 
the 3553(a) factors of the Sentencing Reform Act, it is reviewable 
on appeal for reasonableness, so no judge has unfettered discretion 
in that area. 

Mr. Scott. Thank you. 

Judge Saris, on the retroactivity, you mentioned the fact that 
those who got retroactive benefit last time recidivated at a rate sta- 
tistically insignificant. In fact, is was actually a little lower than 
those who did not, is that right? 

Judge Saris. Yes, it was. 

Mr. Scott. Are there any statutory barriers that we need to look 
at that slow up the work of the Sentencing Commission? 

Judge Saris. That slow up our work? No. I mean, if I had a wish 
list, I could probably go through them. 

But I think right now, we are a bipartisan commission working 
at the crossroads. I think we feel as if we have worked well with 
Congress. We feel as if we have our hearings. At this point there 
are no statutory barriers to doing what we want. 

There are certain things that we would love, but the commission 
at this point feels as if we are able to work very well on the whole 
area of recommending changes to the Congress, as well as doing 
our own work with respect to the guidelines. 

Mr. Scott. Thank you. 

Mr. Heaphy, are you prepared to discuss prison issues? 

Mr. Heaphy. Yes, I think so. 

Mr. Scott. Okay, can you tell me some prison programs that 
help reduce recidivism? 

Mr. Heaphy. The Bureau of Prisons has created a reentry coordi- 
nator position in every Federal prison. Director Samuels has an as- 
sistant director who focuses exclusively on reentry programs. 

It is imperative that we spend time for people, men and women 
who are incarcerated, to develop skills so that when they get out, 
they can be productive. In our view, the vast majority of them want 
very much to make choices that are productive and not criminal, 
but they need assistance. 

And there are programs from anger management to substance 
abuse counseling to job skills, educational programs from GED on 
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up to college classes. We are working very hard in Virginia, actu- 
ally, to get some of the online content providers like Liberty Uni- 
versity to provide content to the prisoners in the Virginia system. 

There is a great bipartisan movement across the country to pro- 
vide more of these very tangible services to those who are incarcer- 
ated, to help reduce recidivism when they get out. 

Mr. Scott. Have those programs been studied to ascertain 
whether they are effective? 

Mr. Heaphy. Those studies really are ongoing because a lot of 
those programs are new. Anecdotally, we have lots of evidence that 
they absolutely work. 

And the Second Chance Act, which I think you pioneered, has 
been hugely successful. And we would urge that it continue to be 
fully funded. 

Mr. Scott. What about employment programs like Unicor? 

Mr. Heaphy. Unicor also provides tangible skills to those incar- 
cerated. That translates to job opportunities when they get out. If 
Unicor also provides a bonding opportunity or certification for those 
incarcerated, then those are very portable skills that are used on 
the outside. 

Mr. Scott. That pays for itself, is that right? 

Mr. Heaphy. Absolutely, it does. 

Mr. Scott. And the recidivism rate for those who have had the 
opportunity to get into Unicor, how does that compare to the gen- 
eral recidivism rate? 

Mr. Heaphy. I can’t give you a specific figure, but absolutely 
lower. Congressman. 

And it makes common sense that when you have a skill, and you 
can get a job, then you are less likely to make a criminal choice. 

Mr. Scott. And the opportunity to get into Unicor, as I under- 
stand it, is a great management tool? 

Mr. Heaphy. It is. It enforces discipline within an institution, 
and people who are involved in prison programs generally have a 
lot fewer disciplinary actions when they are incarcerated. 

Mr. Scott. Can any of the panelists discuss the need to get a 
mens rea requirement before we prosecute people? 

Mr. Heaphy. The vast majority of criminal statutes do include a 
specific mens rea standard. There are some, however, that do not. 

The department believes that there is a role for the very careful 
use of some strict liability offenses where there are highly regu- 
lated industries that impact health and safety or environmental 
protection. There are occasions when we believe statutes that pro- 
vide for strict liability are appropriate. They just have to be very 
judiciously used. 

Mr. Scott. Thank you, Mr. Chairman. 

Mr. Bachus. Now the Ranking Member and the former Chair- 
man of the full Committee, Mr. Conyers. 

Mr. Conyers. Thank you, Mr. Chairman. I welcome the contribu- 
tions of the witnesses. 

I can’t emphasize too much how important this Task Force is in 
the Judiciary Committee, and I am so glad that this discussion is 
taking place. 

Judge Saris, the commission’s own impact analysis demonstrates 
that 70 percent of the 51,000 inmates eligible for the “drugs minus 
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two” amendment are of color, Black or Hispanic. Would you agree 
that denying retroactivity would disproportionately impact minori- 
ties who have already been prosecuted and sentenced at dispropor- 
tionate rates? 

Judge Saris. Let me start off by saying we haven’t made our de- 
cision yet. We vote next week, actually, next Friday. I am back in 
D.C., 1 o’clock, we vote. So we have not yet made a decision on 
retroactivity. 

We have, however, held extensive hearings, had innumerable let- 
ters from everyone from law enforcement to the courts to people 
from the various stakeholders groups, religious groups, prisoners. 
We have heard from everyone. And we will be making that decision 
next week. 

What I will say is that mandatory minimum penalties and our 
drug sentencing scheme overall have had a particularly significant 
impact on racial and ethnic minority communities, and that more 
than 70 percent of offenders subject to mandatory minimums are 
minorities. Black and Hispanic. 

One of the reasons for that is, especially Black offenders, they 
have qualified for the safety valve less, so that the mandatory 
minimums have disproportionately affected minority populations. 

Mr. Conyers. Thank you so much. 

Could I ask for the opinions of Judge Keeley and David Patton 
on the same issue, please? Thank you. 

Judge Keeley. Thank you. Ranking Member Conyers. I wanted 
to remind everyone that our committee, the Criminal Law Com- 
mittee, did have authority from the Judicial Conference to make a 
decision regarding retroactivity. And at our June meeting of the 
Criminal Law Committee, we voted by a large majority in favor of 
making the “drugs minus two” amendment retroactive. 

Mr. Conyers. Thank you. 

Mr. Patton, would you comment on this, if you choose? 

Mr. Patton. I think it is safe to say defenders would strongly en- 
courage the commission and Congress to make any ameliorative 
changes retroactive. 

It really does not serve the interest of justice for the amount of 
time somebody serves to just depend on the fortuity of when the 
law goes into place. If it is an unjust sentence, it is unjust for those 
people serving the time now, in addition to people who will be sen- 
tenced tomorrow. 

And it would, I think, greatly help to ameliorate some of the ra- 
cial disparities, the significant racial disparities, that we see in the 
system. 

Mr. Conyers. Thank you. 

My last question is directed to Judge Saris, Judge Keeley, and 
Mr. Patton, and here it is. Congress intended mandatory mini- 
mums to be imposed against drug kingpins, but as we found out, 
it is often low-level offenders, often people of color, who receive it. 

Does this comport with your experience? 

Judge Saris. I am just going to jump in, because Congress asked 
us a few years ago to do a study on exactly this issue, and we 
issued our report in 2011. And at least as of that time, we studied 
it, and in fact the mandatory minimums, as we said, apply very 
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broadly, not just to serious and major drug offenders, but they are 
also applying to street-level dealers, couriers, and mules. 

Now many of those get safety valve relief, but they are being hit 
at very high levels with convictions of statutes carrying mandatory 
minimums, and particularly the street-level dealers are, in the end, 
subject to them. 

Mr. Conyers. Thank you. 

Can I finish, Mr. Chairman, by asking Judge Keeley to weigh in 
on this, please? 

Judge Keeley. As you know, I speak for the conference, and the 
conference for 60 years has opposed mandatory minimums. One of 
the basic reasons we have opposed it is because of the 
disproportionality in sentencing that results by treating similarly 
offenders who actually may pose very different risks to society. 

And so to the extent that the statistics demonstrate that that 
disproportionality affects the African-American and the Hispanic 
community in a more disparate fashion, that is a result of the fact 
that mandatory minimums are viewing an offender who isn’t simi- 
lar in a very similar way, instead of individually, which is the way 
sentencing ought to result. 

Mr. Conyers. David Patton, would you give us your opinion? 

Mr. Patton. Absolutely. To your initial point about the fact that 
mandatory minimums sweep in people that they were not origi- 
nally intended for, I think that the evidence is in. That is abso- 
lutely the case. 

Congress intended for mandatory minimums to apply to man- 
agers and organizers of large-scale drug organizations, and instead, 
they have swept in much lower level offenders. 

Mr. Conyers. Thank you all very much. 

Thank you, Mr. Chairman. 

Mr. Bachus. Thank you. 

At this time, I recognize the gentleman from New York, Mr. 
Jeffries. 

Mr. Jeffries. Thank you, Mr. Chairman. 

Let me first just thank the distinguished panel for your presence 
here today, and, of course, your tremendous service to our country. 

Let me start with Mr. Patton. 

It seems to me that there are four primary actors in the criminal 
justice system. You have the prosecution, the defense, the presiding 
judge, and the jury. But if you have a trial participation rate — I be- 
lieve the number was 2.7 percent — it seems to me that the course 
of the criminal prosecution, as you point out in your testimony, is 
largely determined by only one of those four actors, the prosecu- 
tion, to the exclusion of the other four contemplated to bring about 
a just result in our constitutional system. Meaning the presiding 
judge, largely excluded. Certainly, the jury, largely excluded. The 
opportunity to mount a meaningful defense, largely excluded. 

So the system is out of balance, in my view, I think it is fair to 
say. 

What would be your recommendations in terms of how to restore 
some balance to the system in a manner that allows for meaningful 
engagement and participation by all of the actors in a criminal jus- 
tice system, so that we can have a better shot of reaching the most 
just result? 
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Mr. Patton. I think the Committee is probably growing tired of 
hearing it, but the answer is straightforward in one respect, and 
that is to ameliorate and eliminate mandatory minimums. 

Prosecutors have always had a great deal of authority, and they 
always will, in the charging process. But when they control the 
backend of the process as well, that is an unhealthy state of affairs. 

And I want to be clear, I am not suggesting — I think most pros- 
ecutors like most Americans are trying to do the right thing, most 
of the time. But we are a Nation of laws, not of men. We are very 
wary, historically, and with good reason, of investing too much 
power in nontransparent decision-making. And that is what hap- 
pens in the plea bargaining process. 

When a judge imposes a sentence, it is on the record. There is 
a transcript. It can be appealed. Others can review it. Congress can 
look at the reasoning and decide whether or not changes need to 
be made. 

But charging decisions about whether or not to stack multiple 
924(c)s or file an 851 that exponentially increased somebody’s sen- 
tences, those are done not transparently and not accountably. 

Mr. Jeffries. Well, thank you. Let me pick up on that point with 
Mr. Heaphy. 

Thank you for your service and your testimony, and the progres- 
sive positions that are being articulated. But I want follow up on 
this point in terms of prosecutorial incentives to move forward. 

Notwithstanding the direction I think appropriately that has 
been given by the Attorney General, in the context of a U.S. Attor- 
ney receiving a performance evaluation, a line attorney, is it nor- 
mal practice that that performance evaluation is based in part on 
their conviction rate? 

Mr. Heaphy. No, absolutely not. 

Mr. Jeffries. How is prosecutorial advancement determined? 

Mr. Heaphy. It depends on the individual, but it is about judg- 
ment. It is about fairness. It is about compliance with our dis- 
covery, and obligations, and our legal requirement to provide what 
is material and exculpatory to the defense. 

I have never, in my 20 years as a Federal prosecutor, been asked 
about a conviction rate. I don’t even know what it is, and I don’t 
keep track of that for the lawyers in our office. 

Our paramount objective is to do justice, and we evaluate our 
people on their consistency with the pursuit of that goal. 

Mr. Jeffries. So how do you measure judgment and discretion, 
and the ability to do justice, consistent with what a prosecutor’s ul- 
timate obligation is? 

Mr. Heaphy. It is hard to do that empirically or statistically. I 
don’t think justice is always reflected in a conviction rate or in a 
number of cases handled. It is really a product of a case-by-case 
evaluation of whether or not someone is fair, has an innate sense 
of justice, and is achieving outcomes that in the view of the man- 
agement of the office are fair and are just, and that is what our 
people are trying to do every day. 

Mr. Jeffries. So some have articulated a concern based on per- 
formance evaluations being largely measured by conviction rate 
and/or enhanced length of sentencing. I am pleased to hear, at 
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least from your perspective from what you sit in your capacity, that 
is not your view. Hopefully, that is the case across the country. 

The other side of the coin is the notion of what are the disincen- 
tives for prosecutorial misconduct? Can you cite instances where 
examples of bad judgment, perhaps even judgment that crosses the 
legal boundary into potentially unlawful conduct, has actually been 
sanctioned in a way that every other American citizen has to face 
consequences in the context of the criminal justice system when 
they make a grievous error? 

Mr. Heaphy. In the Federal system, we have the Office of Profes- 
sional Responsibility that very closely monitors, receives com- 
plaints, and then investigates allegations of professional mis- 
conduct. State bars do the same thing. 

There is a doctrine of sovereign immunity, that actors, whether 
they are law enforcement or prosecutors, in good faith attempting 
to their job, if they make decisions that are later view to be unwise, 
are protected with immunity. 

But there are tremendous checks and balances internal within 
our department to ensure that our lawyers, our junior lawyers on 
up to senior decision-makers, are playing by the rules and are 
doing what is right. 

Mr. Jeffries. I think my time has expired, so I yield back. 
Thank you. 

Mr. Bachus. Thank you. 

Let me first go to our U.S. Attorney. You mentioned environ- 
mental crimes, where there may not be need to be a mens rea. 

We have had testimony before this Committee, and I personally 
know of two businessmen in my district that were convicted in the 
1980’s of violation of environmental statutes. 

I have actually looked at the statutes and none of them are actu- 
ally criminal statutes. By regulation, it was made a crime, and the 
regulation basically said the storing of toxic materials. 

In both of those cases, what happened, and I will just give you 
one example, a gentleman who was a Vietnam War veteran, a busi- 
nessman, bought a piece of property, which had been a business, 
an ongoing business. He found on that site some barrels, and he 
reported it to the EPA that he had found these barrels. He was told 
that he needed to dispose of them. 

He then contacted them back and said it was going to cost over 
$1 million. He started disposing of them, but they gave him a dead- 
line, and he didn’t meet that deadline. 

Here was an individual who bought a piece of property, not 
knowing there are chemicals stored on it, notified the agency, start- 
ed disposing of them. But it was hard to get people to take these 
chemicals. That is a very expensive process. 

And then going with Mr. Patton, what he is saying, his testimony 
on page 7, I can actually see in a lot of cases where the U.S. Attor- 
ney’s Office for the Environmental Protection Agency, they have all 
the resources. He is faced with a situation of hiring an attorney. 
He actually was indicted. 

He is offered a year and a day to serve 60 days. He is told that 
if he doesn’t accept that, that he could get 10 years. He spent over 
$100,000 in the 1980’s on attorneys. 
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And what Mr. Patton said, he can go to court. He can roll the 
dice. He can pay his attorneys money he doesn’t have, borrowed 
money. 

But he chooses to take a plea. He is obviously very bitter about 
this, because he thinks he has done everything. 

And he says to me, “Everybody says, well, why didn’t you go to 
trial?” Of course, he’s saying, “I can’t. I can’t risk this. I have young 
children.” He has a criminal record. He can’t vote. That is how I 
found out about one of the situations. I don’t think many people 
knew. 

Mens rea to me, and you mentioned environmental, so that trig- 
gered it. Shouldn’t there be some intent? I mean, is intent to vio- 
late the law, even after you notify an agency of something that you 
didn’t cause? 

Does anybody have any comment on that? And I have been told, 
I actually talk to people up here on various Committees and the 
Judiciary Committee, former staffers, they said, oh, there were a 
slew of these convictions back in the 1980’s. There were literally 
thousands of these cases. 

Mr. Heaphy. Congressman, I appreciate the question. 

I would not want someone 20 years from now to second-guess 
every charging decision. But that said, if that case, just on the facts 
as you described and nothing more, came to me today, that would 
not be a Federal criminal case. 

Mr. Bachus. Now it is not. I think it has changed. They do not, 
as a matter of policy, prosecute right now. 

Mr. Heaphy. But let’s assume that instead of it being an indi- 
vidual, sole practitioner, or someone that has a piece of property, 
found the barrels, that it is a company who routinely deals with 
hazardous waste, has sophisticated professionals who are aware of 
the regulations, perhaps are warned that you must dispose, or you 
will face a legal consequence, and they affirmatively choose not to, 
knowingly do not, then that probably should be a crime. 

And this gets down to prosecutorial discretion. The reality that 
we are dealing with. Congressman, is I don’t have enough people, 
we don’t have agents, we don’t have enough prosecutors, to deal 
with the 100 statutes, the guns, the drugs, the fraud, the child ex- 
ploitation, that we face every day, because we have so many people 
in prison and our budgets are so stretched. 

So in a case like an environmental regulation of someone not ap- 
propriately disposing of a barrel of waste, to be honest, that is 
anomalous and peripheral matter that I am even less likely to 
reach now, because I can’t get my core work done. 

It is only if we really look hard at sentencing reform that we in- 
crease the amount of resources available for us to get our core work 
done, that we are really going to be sustain the system going for- 
ward. 

Mr. Bachus. Anybody else have any comment on it? 

My time has expired. 

Mr. Scott? 

Mr. Scott. Thank you, Mr. Chairman. 

Mr. Chairman, I don’t know if we usually introduce guests in the 
audience, but a group of Sixth Mount Zion Baptist Temple children 
just arrived. 
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Could they stand, so we know where they are? 

Thank you. They are touring the Capitol and wanted to see what 
a congressional hearing looks like. 

Mr. Bachus. So what church? 

Mr. Scott. Sixth Mount Zion Baptist Temple church. 

Mr. Bachus. Where are they located? 

Mr. Scott. Hampton, Virginia. 

Mr. Bachus. Oh, okay. That is your district, isn’t it? [Laughter.] 

You have an outstanding Congressman. [Laughter.] 

Thank you very much. 

Mr. Scott. Thank you. 

I wanted to follow-up on the questions to Mr. Heaphy. 

You suggested that, perhaps, strict liability may not be appro- 
priate if health and safety is not a factor. Even if it is a factor, we 
have willful disregard to get past the strict liability, and we have 
civil fines. 

What rational basis would there be even on health and safety 
where the people just didn’t know? It is no deterrent effect, if you 
didn’t know. 

Mr. Heaphy. Congressman, I think there is a greatly enhanced 
deterrent effect, if there is a criminal sanction. When you are talk- 
ing about people who work in highly regulated industries like food 
and drugs, and the protection of public health and safety, then it 
is a policy choice that Congress has made to force those people to 
know the rules. And if they do not know the rules, then there is 
a criminal sanction. 

We had a recent case involving Jensen Farms. This was a busi- 
ness that produced fresh fruit, and they had cantaloupes that were 
insufficiently washed and they had listeria bacteria on the canta- 
loupe. Those cantaloupes got into the stream of commerce of 20 or 
30 States and ultimately were tied to 33 deaths because of the in- 
gestion of that listeria. 

There is no evidence that the two proprietors or the two owners 
of the business, the Jensens, intentionally sent tainted cantaloupe. 
But because they are operating a business that directly has that 
kind of impact on the health, the strict liability misdemeanor of 
being responsible for ensuring that that did not happen was em- 
ployed by the department. 

Mr. Scott. You mentioned misdemeanor. That was not a felony? 

Mr. Heaphy. It was not a felony. It was a misdemeanor. 

Mr. Scott. And civil fines were insufficient? 

Mr. Heaphy. The judgment of the prosecutor in that case is that 
if it is a business problem that can be ameliorated by writing a 
check and resolving a civil case, it is insufficient deterrence. That 
is a policy determination that Congress made, and we, frankly, 
agree with it. 

Criminal sanction has a greater attention-getting deterrent effect 
with corporate entities. 

Mr. Scott. But all of this would be limited to situations where 
health and safety are involved? 

Mr. Heaphy. Generally, strict liability offenses — the BP oil spill, 
for example. There is no one who intentionally injected oil into the 
Gulf of Mexico, but it was of such magnitude that a responsible 
corporate officer could be held responsible, as could the company. 
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Generally, those crimes in that area are highly regulated indus- 
tries with sophisticated actors who would have to make it their 
business to know the rules and ensure that people are protected. 

Mr. Scott. Highly regulated is an important factor because they 
know about the highly regulated nature of the business they are 
in. 

Mr. Heaphy. Congress has decided that we will put the onus on 
them. Essentially, the public, the person eating the cantaloupe, he 
can’t really protect himself. That is why as a policy matter, the 
onus is on the company that distributes that to ensure health and 
safety is protected. 

Mr. Scott. Thank you. 

Judge Keeley, you mentioned State offenses should not be tried 
in Federal court. Should we repeal the statutes or rely on the dis- 
cretion of the prosecutors to reduce the number of State offenses 
that are tried in Federal court? 

Judge Keeley. I think the response of the conference would be 
that we have always urged Congress to do reasonable review of 
statutes to see if they are still effective, if there is still a need for 
them. 

So, in those circumstances, it would make sense to review those 
statutes. It would, of course, be within the discretion of Congress 
to determine whether the statutes should remain in place or be re- 
pealed. 

Mr. Scott. Is the decision to try something in Federal court rea- 
sonable if there is a differential in punishment? Should that be a 
factor in ascertaining whether or not the Federal Government 
ought to prosecute? 

Judge Keeley. Certainly, it is not within the conference’s prerog- 
ative to say what crimes should be prosecuted in Federal court for 
a particular reason, but we would say that among the factors that 
we have recommended to Congress to review, that would not be one 
of them. 

Mr. Scott. Thank you. 

Thank you, Mr. Chairman. 

Mr. Bachus. Back to me, I guess. 

Let me pursue again just some of the line I was hearing, and I 
know that when people read laws, they say, “Well, Congress in- 
tended this.” Many times. Congress didn’t intend. 

You read a statute that says you shall not store hazardous waste. 
When that statute was passed, I don’t think Members of Congress 
realized they were saying that if you buy a piece of property and 
discover toxic waste on it, or stored chemicals in barrels, or you 
buy a building and there are some chemicals stored in that build- 
ing in an ongoing business, and you almost immediately report 
that, and you find out what it is and you report it, and the cost 
is several times even more than what you bought the piece of prop- 
erty for. 

I am back to this gentleman, because this is a real example. He 
actually said to the EPA, you can just have the property. But he 
said, can you just take the property? 

I am not sure that Congress ever intended, and it may be a mis- 
demeanor, but a civil fine or forfeiture of a property or something 
of that nature. 
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Do each of you agree that mayhe there should just he a tighter 
general statute on mens rea? I will just start with you. 

Mr. Heaphy. No, candidly, Congressman Bachus. No matter 
what we do, the system depends upon the individual discretion of 
decision-makers. And if you came to my office on hehalf of that cli- 
ent who had the barrel of hazardous waste, again, I cannot imagine 
why I would bring that case. 

Mr. Bachus. Oh, I agree. 

Mr. Heaphy. It just does not make sense without more facts. 

But to apply a uniform mens rea standard, without a careful re- 
view, case-by-case, statute-by-statute, in our view, it would be wild- 
ly overinclusive, because there may be cases, rare cases, with more 
sophisticated actors, more persistent conduct, where a responsible 
corporate officer should be held accountable as a matter of policy. 

And Congress really, again, has passed these statutes in the area 
of health and safety, so, again. Congress needs to be explicit, obvi- 
ously, when drafting statutes. Generally, they are. 

Judges try hard to interpret them, and apply certain standards 
to their interpretation. But a blanket standard that would apply 
universally we think would be overinclusive. 

Mr. Bachus. Judge Keeley? 

Judge Keeley. Mr. Bachus, as you know, I am appearing here 
today as a conference witness, and I can only speak on issues on 
which the conference has taken a position, and it has not taken a 
position on the mens rea question. 

Mr. Bachus. Judge Saris? 

Judge Saris. As you know, the commission focuses on penalties, 
not on the elements of a crime, so we have not taken a position 
there either. 

Mr. Bachus. Okay. 

Mr. Patton. And I am sure that it won’t come as a surprise to 
you, Mr. Chairman, that most of our clients are not facing regu- 
latory misdemeanors. [Laughter.] 

Mr. Bachus. I am sitting here asking these questions and kind 
of the elephant in the room is this is maybe a half of 1 percent of 
all cases. We are not dealing with the 99.5 percent here. 

I read on page 7 of your testimony, I saw this last night, and I 
am thinking this is Custer’s last stand almost, but you say my of- 
fice of the Federal defenders of New York represents indigent de- 
fendants in the Southern and Eastern Districts of New York. Those 
two Federal districts cover all of New York City, five counties north 
of the city, and Long Island. 

You have 39 lawyers. For those same two districts, there are 300 
Federal prosecutors — 39 to 300. 

Now, of course, my first question is, I read that and I didn’t read 
the next sentence, of “Well, a lot of them hire attorneys.” But you 
have even considered that and you say, even after that, you rep- 
resent over a third of those defendants. So over one third of them 
don’t. And there is still an 8-to-l ratio of prosecutors to defense at- 
torneys. 

Now, there is no way that you can try all of those cases. 

Mr. Patton. And, I would say, Mr. Chairman, that that really 
understates the resource imbalance, because that doesn’t take into 
account all of the Federal and local law enforcement agencies, and 
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all of the resources they bring to bear. And cases require more and 
more time and energy these days. 

Mr. Bachus. DNA. So 90 percent of your budget is for salaries, 
so you have 10 percent. I wouldn’t think that you could pay for 
many DNA tests. 

Mr. Patton. Well, we can. I don’t want to overstate it. I think 
that the Judicial Conference works with us to help us with our 
funding. 

But it is out of whack. It is thoroughly out of balance with the 
resources on the other side of the aisle. 

Even a routine case today, not even a complicated case, will often 
involve cell phones or computers that need to be examined. The 
government will make claims based on cell site data or metadata 
on a computer. 

These are things that require experts, that require diligence and 
time and energy to investigate. And we are, certainly, outgunned 
in that regard. 

Mr. Heaphy. Could I jump in on that? The people who are with 
me are probably going to be upset that I am jumping in on any 
question, but I have to, very quickly. 

The Federal public defender, very talented lawyers, only rep- 
resent in every district a percentage of all of the indigent criminal 
defendants. If a defendant cannot afford counsel of his or our 
choice, then they are appointed a lawyer who has to be constitu- 
tionally effective. It could be the Federal public defender. It could 
be a private lawyer who is on a list from which a judge selects. 

But we agree. The department strongly supports adequate fund- 
ing of indigence defense. It is important for the system to work ef- 
fectively that the resources are relatively balanced, that if a de- 
fendant needs a DNA expert or wants to bring a witness in from 
some other place, that he be able to do that, and that if he is indi- 
gent, that the court pays for that. 

The Attorney General has consistently spoken of the need for 
adequate funding for indigent defense. I as a trial lawyer, I know 
that I am frankly in a better position if my opponent on the de- 
fense side is an effective advocate. I think juries want to see a fair 
fight. And that is fair. That is the way the system should work. 

So we agree with David that indigent defense. Federal public de- 
fenders, and the Criminal Justice Act-appointed lawyers need to be 
well-resourced. 

Mr. Bachus. And I guess you mentioned you were a trial lawyer. 
I was a trial lawyer and you know if you have the resources, it is 
a tremendous advantage. 

I have actually sued the railroad, and I represented the rail- 
roads, and I appreciate the difference in resources. [Laughter.] 

Mr. Heaphy. You ought to go into environmental defense too. 
There is a future there. 

Mr. Bachus. My people, you are talking about your people, my 
people want me to ask this question. How would a requirement 
that a person, we are talking about cases where there doesn’t seem 
to be any overt act or intention to violate, how would a require- 
ment that the person actually acted willfully, did something, not 
just failed to do something — but I guess the food case you were 
talking about was a failure — ^but acted willfully to prevent prosecu- 
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tion of these types of egregious cases that I have described. And 
their characterization is “egregious.” 

Mr. Heaphy. The cases in which we have charged a person or 
company for doing something that was not willful, are extremely 
rare. 

Let me just emphasize again, they are a very, very small per- 
centage of the overall number. 

But again, there are instances where Congress has made a policy 
judgment, and we agree that it is important as a matter of strict 
liability to hold someone accountable because they should have 
known the rules. 

The biggest example of strict liability offense in American justice 
is drunk driving. You don’t necessarily have to hurt anyone. But 
if you make a decision to get behind the wheel while intoxicated, 
you are strictly liable even if you cause no harm. 

And again, that is because drunk driving 

Mr. Bachus. Of course, that is a willful act, getting behind the 
wheel. 

Mr. Heaphy. That is true. But it doesn’t necessarily have to 
cause injury. 

And I guess what we believe is that there are times when hold- 
ing a company or an individual responsible, even if they weren’t 
willful, they didn’t take steps to prevent an injury, those rare in- 
stances we believe ought to be an arrow in our quiver to use in an 
appropriate case. 

Mr. Bachus. Of course, your case on food, there were deaths. 

Mr. Heaphy. There were, yes. 

Mr. Bachus. That was sort of different. In this case, it was toxic 
chemicals that had been stored there, and only just continued to 
be stored there. But there was actually an affirmative act of report- 
ing. “I have something here. What do I need to do?” 

Mr. Heaphy. We had a case in our district years ago involving 
a pharmaceutical firm that was marketing a pain-killing medica- 
tion, OxyContin, affirmatively hiding evidence of its addictiveness. 
And in that case, my predecessor in this job had three individual 
executives of that company plead guilty because they were respon- 
sible corporate officers who should have been aware that the mar- 
keting was deceptive. And they pled guilty to those misdemeanors. 

Mr. Bachus. And I understand, they acted willfully. They con- 
cealed, or they were warned. They were cautioned. I understand. 

Do you have any final comments? 

Mr. Scott. Yes, Mr. Chairman. Willful blindness is prosecutable 
under a mens rea requirement. The problem is when people hon- 
estly did not know if it violated some arcane regulation and end up 
in criminal court. 

I don’t think there is any limitation on civil fines in that situa- 
tion. But getting into a criminal prosecution is one of concern. 
When you are dealing with health and safety, I guess you can have 
different standards. 

But at some point, you have to know you were actually commit- 
ting a crime. 
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Mr. Chairman, I ask unanimous consent that three documents, 
one from the Urban Institute,* one from Families Against Manda- 
tory Minimums, and a letter from Ranking Member Conyers and 
myself to the Sentencing Commission be entered into the record. 

Mr. Bachus. Well, thank you. In fact, without objection, all 
Members will have 5 legislative days to introduce any extraneous 
materials or statements, or to submit written questions to the wit- 
nesses. 

[The information referred to follows:] 


*The material from the Urban Institute, “Stemming the Tide: Strategies to Reduce the 
Growth and Cut the Cost of the Federal Prison System,” is not reprinted in this hearing record 
but is on file with the Subcommittee and can be accessed at http://www.urban.org/uploadedpdfi' 
412932-stemming-the-tide.pdf 
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Washington, DC 

Families Against Mandatory Minimums (FAMM) is a national nonpartisan, nonprofit 
organization that advocates for sentencing laws that are fair, cost-effective, and fit both the crime 
and the offender. Thank you for this opportunity to share, once again, our view that mandatory 
minimum sentencing reform is essential to any effort by this Task Force to reduce the 
unsustainable fiscal and human costs resulting from our expanding federal criminal code and 
prison system. 

The Problem 

Three decades of lengthy federal mandatory minimum drug sentencing laws have driven 
dramatic and costly increases in the federal criminal caseload and prison population. A recent 
Congressional Research Service (CRS) report' traces the source of the current prison 
overcrowding and budget crises to policy choices made by Congress and the U S. Sentencing 
Commission. CRS has identified four factors causing over-incarceration: (1) increased numbers 
of federal offenses carrying mandatory minimum sentences; (2) the increase in the length of 
mandatory minimums, which has compelled the creation of increasingly lengthy sentencing 
ranges under the federal sentencing guidelines; (3) the creation of more federal offenses; and (4) 
the elimination of parole.^ 

Prison populations, costs, and overcrowding increase when more people are convicted, 
incarcerated for lengthy prison stays, and required to serve virtually all of their sentences. 

Despite a drop in crime over the same period, the number of people sentenced in federal courts 
almost doubled from 42,436 in FY 1996 to 80,035 in FY 2013 .^ The number of federal prisoners 
has grown from roughly 25,000 in FY 1980 to nearly 219,000 in FY 2013.“' The Federal Bureau 
of Prisons' (BOP) budget has grown accordingly, from $330 million in FY 1980 to $6,874 
billion in FY 2014 .^ The Inspector General (IG) of the Department of Justice (DOJ) anticipates 
that, absent significant changes, the BOP’s 25% share of the FY 2013 DOJ budget will grow to 
28% by 2018.^ The BOP currently operates at 36% above its rated capacity.’ The IG describes 
the system’s outlook as “bleak: ... the BOP projects system-wide crowding will continue to rise 
to 44% over rated capacity through 2018.”* The BOP’s inmate-to-correctional officer ratio has 
been 10-to-l for a decade, far exceeding the 6-to-l ratio of the five largest state prison systems.’ 
This puts correctional officers and prisoners alike at greater risk of harm.'" 

Keeping this behemoth prison system running has grown even more difficult in the era of the 
sequester and flattening budgets. The DOJ recently reprogrammed $90 million in funds from the 
FBI" and an additional $60 million from other DOJ programs to keep BOP staff on duty in the 
face of automatic funding cuts.'’ Community Oriented Policing Services and Byrne Justice 
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Assistance Grants were reduced by 44 and 34 percent, respectively, between FY 2010 and FY 
2013, to the detriment of state, local, and Tribal law enforcement and victim services providers.*^ 
The Urban Institute recently concluded that “[i]n these fiscally lean times, funding the expanding 
BOP population crowds out other priorities, including federal investigators and prosecutors and 
support for state and local governments.”'"' 

Indeed, two statistics in particular highlight the detrimental public safety impact of the last 30 
years of federal sentencing policies: one of every three federal offenders sentenced annually is a 
drug offender,*’ and half of all federal prisoners are drug offenders.*^ These offenders are 
overwhelmingly low-level and nonviolent. In FY 2013, half of all federal drug offenders had 
little or no criminal record;*’ 84 percent did not possess or use weapons;** only seven percent 
played a leadership role in the offense;*'* yet 62 percent were subject to the five-, 10-, or 20-year 
mandatory minimum prison sentences’" that Congress intended for “major” and “serious” 
traffickers.’* The person most likely to receive a mandatory minimum drug sentence in federal 
court is not a kingpin, but a street-level seller distributing grams and ounces, not kilograms, of 
drugs.” Every dollar spent on locking up such a person is a dollar that cannot be spent on 
fighting violent crime and terrorism, hiring police and prosecutors, or serving victims and 
treating the addicted. 

Even formerly ardent supporters of harsh mandatory minimum sentences have begun to question 
whether these policies are effective. Economist Steven D. Levitt once believed that “the social 
benefits approximately equaled the costs of incarceration,” but told the New York Times in 
December 2012, “1 think we should be shrinking the prison population by at least one-third.”” 
Former National Rifle Association president David Keene now supports mandatory minimum 
sentencing reform because “spending too much on prisons skews state and federal budgetary 
priorities, taking funds away from things that are proven to drive crime even lower, such as 
increasing police presence in high-violence areas and providing drug treatment to addicts.”’"' 

The Solution 

The solution lies with Congress, and the solution is mandatory minimum sentencing reform. 

Reforming federal mandatory minimum drug sentencing laws is a first step to solving the 
problems facing the agencies testifying at today’s hearing. Incarceration - and particularly 
mandatory Incarceration for lengthy minimum periods of time - costs money. Congress’s 
unanimous enactment of the Fair Sentencing Act of 2010 (FSA)’** is a recent example of how 
lowering mandatory minimum prison terms reduces costs by reducing time spent in prison. The 
legislation raised the triggering quantities For crack cocaine mandatory minimums from five to 
28 grams for the five-year term and from 50 to 280 grams for the 10-year term.’" The FSA has 
affected both sentence length and how many people are subjected to mandatory minimum 
sentences for crack cocaine offenses. In FY 2013, 2,851 defendants sentenced for crack cocaine 
received average sentences of 100 months,” which is 1 1 months shorter than the average for 
crack offenders sentenced in FY 2010.’* Today, it costs the BOP, on average, $29,291.62 per 
year to incarcerate a federal prisoner.’" Using these figures, savings generated from the FSA’s 
sentence reductions last year alone were $76,55 1 ,207.’" 
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The FSA has also reduced the total number of federal convictions and prison sentences for crack 
cocaine offenses. While the number of people sentenced for most other federal drug offenses has 
risen since 2010,^' the number of individuals prosecuted federally for crack cocaine offenses fell. 
Judges sentenced 4,742 defendants for crack cocaine offenses in FY 2010^^; by 2013 the number 
had fallen to 2,851 That 40 percent drop in federal crack cocaine prosecutions represents 
millions of dollars and thousands of prison bed years saved. A 40 percent decline in crack 
cocaine trafficking in the last three years seems unlikely. Rather, the FSA’s sentence adjustments 
may have refocused federal prosecutors on large-quantity crack cocaine traffickers, or perhaps 
discouraged state and federal prosecutors alike from federalizing low-level crack offenses that 
can be better handled by state authorities. If fewer federal prosecutions are an admirable goal, the 
FSA is apparently accomplishing it, with significant monetary savings attached. 

Like the FSA, passage of the Smarter Sentencing Act (H.R. 3382) would produce significant cost 
savings and prison population reductions by reducing mandatory minimum drug sentences. The 
Smarter Sentencing Act was introduced by two of this Task Force’s members - Representatives 
Robert Scott (D-VA) and Raul Labrador (R-ID) - and is cosponsored by 41 other members of 
the House, including five other Task Force members - Representatives Spencer Bachus (R-AL), 
Karen Bass (D-CA), Steve Cohen (D-TN), Hakeem Jeffries (D-NY), and Hank Johnson (D-GA). 
The bill has a Senate companion (S. 1410), introduced by Senators Mike Lee (R-KY), Richard 
Durbin (D-IL), and Patrick Leahy (D-VT). It has been approved by the Senate Judiciary 
Committee and has 25 other Senate cosponsors. 

The Smarter Sentencing Act takes a first step toward solving the federal prison crisis by reducing 
current 20-, 10-, and five-year mandatory minimum sentences for nonviolent drug offenses to 10, 
five, and two years, respectively. One conservative estimate shows that these sentence reductions 
would yield savings of at least $2,485 billion and 240,000 prison bed years in the first decade 
alone, not including the averted costs of building new prisons and the savings from prison 
closures as the federal prison population shrinks.’"' According to The Urban Institute, these 
refoims would not just reduce the federal prison population, but have a “monumental effect on 
the prison system”: ten years after the Smarter Sentencing Act’s enactment, the BOP’s prison 
population would be at a manageable level, at 120 percent of capacity rather than at the 155 
percent of capacity projected if Congress does nothing.” 

These savings would not come at the cost of public safety. By alleviating prison overcrowding, 
reducing the need for new prisons and more correctional officers, and lowering the BOP budget, 
the Smarter Sentencing Act would restore funding for DOJ and law enforcement priorities that 
protect the public from violent offenders and terrorists (alternatively, such savings could be used 
to reduce the federal deficit or be returned to taxpayers in the form of tax cuts). Federal drug 
offenders would still receive significant punishments, but experience shows that shorter drug 
sentences do not produce more crime. Thirty states have reduced or eliminated their mandatory 
minimum drug sentences in the last decade,"’ and no crime wave has resulted.” In fact, crime 
has dropped in states that have reduced their prison populations,’* and voters of all parties 
support the rejection of mandatory minimum sentences for drug crimes.” Crack cocaine 
sentencing guideline changes in 2007 reduced sentences for more than 16,500 federal prisoners 
by an average of 26 months; they went on to reoffend at slightly lower rates than those who 
received no such reductions.""’ This raises a serious question for Congress: if taxpayers can 
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receive the same level of public safety using less incarceration, at lower costs, why should we 
persist in using our current excessive mandatory minimum drug sentences? 

The Smarter Sentencing Act’s other provisions also reduce sentences, cut costs, and downsize 
prisons, without increasing crime. The legislation would apply the FSA’s crack cocaine 
sentencing reforms retroactively to approximately 8,800 people - 88 percent of whom are black’'* 
- still serving the old, repudiated sentences in federal prisons. No sentence reductions are 
automatic. Rather, prisoners must petition the court for a sentence reduction in accord with the 
FSA’s penalties. Prosecutors would be permitted to oppose and argue against a sentence 
reduction, and courts could deny the reductions to protect public safety. This reform would save, 
conservatively, $229 million and 21,000 prison bed years over 10 years.""* 

Finally, the Smarter Sentencing Act moderately expands one of the only and oldest means to 
being sentenced below a mandatory minimum drug sentence, the five-part drug “safety valve” at 
18 U.S.C. § 3553(f). Safety valve exceptions to mandatory minimum terms also save money. For 
example, in 2010, 5,539 federal drug offenders received sentences below the applicable 
mandatory minimum sentence because they met the safety valve’s strict criteria of being low- 
level, non-violent drug offenders who did not possess weapons, pled guilty, and had minimal 
criminal records."** These offenders received sentences averaging 49 months’*'' - a full 83 months 
shorter than the average sentence of 1 32 months’*" received by defendants who did not receive 
the benefit of the safety valve. It is impossible to know how much of a sentence reduction each 
person received, but even if all 5,539 defendants received sentences just 12 months shorter than 
the applicable mandatory minimum, the savings in FY 2010 alone was 5,539 prison years and at 
least $156,665,076.“*® The Smarter Sentencing Act would increase the cost-saving power of the 
safety valve by making it applicable to low-level, nonviolent drug offenders with up to three 
criminal history points under the U S. Sentencing Guidelines. This small expansion would save 
$544 million and 53,000 prison bed years over 10 years, conservatively.’** 

Combined, the Smarter Sentencing Act’s modest reforms would save at least $3 billion over 10 
years, without harming public safety. These reforms far outstrip cost and bed savings 
projections for any other currently proposed reforms.’*'* In short, meaningful mandatory minimum 
drug sentencing reform is the key to solving the prison budget and overcrowding crises plaguing 
our federal criminal justice system. 

Conclusion 

Thank you for your leadership and thoughtful evaluation of the factors driving the enormous 
budget and population growth in our federal prison system. After your careful deliberations, the 
time has come to act. This dilemma is not an accident, but one of our own making. Though well- 
intentioned, the mandatory minimum sentencing policies of the 1980s have produced realities 
that are counterproductive and unsustainable in the 2I*‘ century. After three decades of 
experience, advances in crime prevention and addiction treatment, and successful reforms in 30 
states, it is time to adopt more cost-effective federal sentences. We thank the Task Force for 
considering our views and those of the agencies making heroic efforts to grapple with these 
problems, and we respectfully urge this Task Force and the full Flouse Judiciary Committee to 
support and advance mandatory minimum sentencing reforms as soon as possible. 
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Chair Patti Saris 
U.S. Sentencing Commission 
One Cokimbus Circle NE, Suite 2-500 
Washinglom DC 20002-8002 

Attn: Public Affairs-Retroactivity Public Comment 

Dear Chair Saris: 

We write to express our support for amending U.S.S.G. § 1 B 1 . 1 0 to raaJke Amendment 3, 
the “drugs minus two” amendment submitted by the U.S. Sentencing Coimnission to Congress 
on April 30, 2014, retroactive. 

The “drugs minus two” amendment should be made retroactive without restriction or 
limitation, as a mtUler of equity and fundamental fairness. Retroactive application of the 
amendment will save billions of dollars, ease overcrowding in federal prisons, and lessen the 
disproportionate impact that drug sentences have had on tens of thousands of people and 
communities of color. It will also improve public safety and. as past experience proves, can be 
handled efficiently by the courts, U.S. Probation (“Probation”), federal public defenders, and the 
Department of Justice (“DOJ”). 

As a threshold matter, the “drugs minus two” amendment fixes a flaw in the guidelines 
that has resulted in excessive sentences for approximately 5 1 ,000 currently incarcerated federal 
drug offenders who have been sentenced since 1987. Since 1987, die “low end” of die 
cal culated guideline drug sentence has actually been higher than the mandatory minimum prison 
term. As a direct result, as the Commissioa has recognized, the drug guidelines have been 
higher-than-necessary for many years. 'ITiis amendment would bring federal drug guidelines into 
line with the mandatory minimums Congress created. 

It is commendable that this fix will go into effect on November I, 2014 and apply 
automatically to everyone .sentenced after tliat dale. Its anticipated benefits are notable: a 
reduction in the federal prison population by 6,500 inmates in the first five years in addition to 
federal drug sentences after that date thal will be, on average, 1 1 months shorter than what the 
current guidelines require. 
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But the tnily critical and significant benefit is in giving this amendment retroactive effect. 
In order to remedy the excessively harsh sentences that have resulted from this flaw in the 
guidelines since 1987. the “drugs minus two” amendment should be applied retroactively to 
those sentenced before November 2014. Applied retroactively, this amendment w-ould make 
those 5 1 ,000 currently incarcerated federal drug offenders — 70% of which are Black and 
Hispanic — eligible for senterxe reductions averaging 23 months. 

Fundamental fairness demands that all eligible prisoners receive a chance to seek 
pimislunents that hew more closely to the mandatory minimum drug sentences that set the 
baseline for the drug sentencing guidelines. The Commission has a long and commendable track 
record of recognizing that corrections to llaw'ed drug sentencing guidelines should, as a matter of 
fairness, be made retroactively applicable. The Commission has previously applied guideline 
changes to sentences retroactively for LSD (1993), marijuana (1995), and crack cocaine (2007 
arid 2011). The same concern for fairness that drove the Commission to make those guideline 
adjustments retroactive applies to the “drugs minus two” amendment today: justice should not 
depend oji something as arbitrary as the date a person was sentenced, especially when the flav' 
being conected has been present since the guidelines’ creation in 1 987. 

Retroactivity of the “drugs minus two” amendment will not harm public safety. First, no 
currently incarcerated prisoner vvould receive an automatic sentence reduction. The statute 
governing sentence modifications, 18 U.S.C. § 3582(cX2), requires individualized review ajid 
specific procedures in each case. If the amendment applied retroactively, the prisoner would 
need to file a request with the court, fee prosecutor and la^v enforcement agent may oppose it 
based upon the facts of the case, and the court would make the ultimate highly individualized 
determination after its consideration of the tact.s, including any additional ones adduced at a 
hearing. Of particular impoitance to the court is the consideration of the prisoner’s 
dangerousness; courts can and will deny sentence reductions if the prisoner poses a threat to 
public safety. After tlie 2007 crack cocaine retroactive amendment, courts denied 6% of all 
sentence reduction requests on public safety grounds. Moreover, under current statutory law^ 
career offenders will not be eligible for sentence reductions. 

Both in 2007 and 2011, there were no automatic sentence reductions. Courts reviewed 
each motion for sentence reduction presented to it and, when merited, denied retroactive 
sentence reduction.s to crack cocaine offenders who po.sed a danger, Experience and die 
statutory mandate in § 3582(c)(2) demonstrate that courts will continue to employ this highly- 
individualized review and procedure to ensiu’e our continued public safety when the “drugs 
minus two” amendment is given retroactive effect. Furtliermore, the Commission’s previous 
retroactive crack cocaine guideline fixes did not increase recidivism; in fact, those who received 
sentence reductions re-offended at a iower rate (43%) than those who did not receive retroactive 
reductions (47%) within five yearn of their release. 

For the retroactive crack cocaine guideline amendments in 2007 and 2011, courts, 
prosecutors, federal defenders, and probation officers all ably handled retroactive sentence 
reduction requests from over 25,000 and 17,000 applicants, respectively, when tire Commission 
changed crack cocaine sentencing guidelines. For this “dnigs minus two” amendment, to be 
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clear, many of the approximately 51,000 prisoners who would be eligible for retroactive sentence 
reductions wall still have many years left to serve on their sentences before they would be 
eligible for release. This allows the courts, prosecutors, federal defenders, and probation officers 
to do tvhat they have always done: employ planning and foresight to prioritize cases based upon 
amended release dates so as to prevent any disruption to case and docket management. 

Furthennore, the impact on Probation would be lower now than in previous reduction 
years 2007 and 2011. This is because Probation’s ca.seloads are down 5% since FY 2012, It is 
also due to the fact that many of these federal dnig offenders do not have legal status in the 
United Slates or their convictions are deportable./removable offenses such that upon tlieir release, 
would be immediately transferred and placed into U.S. Department of ITomeland Security 
Immigration and Customs Enforcement custody and deported or removed, thus eliminating tlie 
need for Probation’s involvement. 

Our federal prison system is currently at 132% overcapacity — half of all federal prisoners 
are drug offenders— and consumes more than 25% of the DOJ’s budget. This level of 
overcrowding and funding is unsustainable and tiireatens the safety of correctional officers, 
inmates, and the general public. 

The Commission’s owm analysis estimates that making the “drugs minus two” fix 
retroactive will save 83,525 prison bed years over the period of more than 30 years. Assuming 
an average sentence reduction of 23 months for those eligible and then applying the current 
annual cost of federd incarceration of approximately $29,000, making the “drugs minus two” fix 
retroactive equates to S2.42 billion in savings. 

In conclusion, the Commission should apply Amendment 3 retroactively to all those who 
are eligible, without limitation or restriction, it should reject DOJ’s proposal to limit the 
retroactivity of tliis amendment to “lower level, nonviolent drug offenders without significant 
criminal histories.” To begin with, criminal liistor>' is already included in the guidelines 
calculation and the judge’s consideration and Imposition of the sentence, including any 
enhancement or upw'ard departure or variance. Thus, the sentence the offender is serving is 
already calibrated to reflect and account for prior criminal records. A retroactive reduction 
without restriction would be a reduction from a sentence that has already been increased due to 
criminal history. 

Not only does the DOJ’s proposal automatically cut the pool of eligible prisoners by 
almost half— thus halving the beneftcial impact on prison overcrowding and costs— but it 
disproportionately excludes Black offenders, leaving them to sei-ve w'hat the Commission has 
already determined are excessive, unfair, and ernpirically-unsound sentences. This is paniculaidy 
troubling because the federal “war on drugs” and our corresponding dmg sentencing laws and 
guidelines have disproportionately impacted communities of color. 

According to the Commission’s own retroactivity impact analysis, almost 75% of the 
people eligible for retroactive application of the “drugs minus two” amendment are Black or 
Hispanic. While national data show that people of all races use drugs at about the same rate, 
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Black and Hispanic men iind women are sentenced and imprisoned for federal drug offenses at 
disproportionately high rates, for virtually every Idndof drug. For example, in LY 2013, Blacks 
and Hispanics comprised almost 75 percent of all federal drug offenders and more than 80 
percent of offenders sentenced for powder cocaine, crack cocaine, and heroin offenses. 

Currently, almost 40 percent of all federal inmates are Black; 35 percent are Hispanic. 

Making the “drugs minus two” amendment retroactive will not only provide the more 
proportionate sentences that eligible offenders of color should have received to begin with, but 
also restore these offenders to their communities and families sooner, strengthening communities 
of color and increasing the perception - and reality - that the justice in our system applies 
equally to everyone, irrespective of race or proxies for race. Proposals to categorically exclude 
certain offenders based on criminal history' category and gun enhancements or convictions will 
disproportionately impact prisoners of color and thus should be rejected. Tliese prisoners of 
color v/ere not excluded from previous retroactive amendinents in 2007 and 201 1 nor should 
they be for this amendment. As noted before, public safety concerns can and must be taken into 
consideration by reviewing courts as part of their .statutory mandate in granting or denying these 
requests. 

For all these reasons, we urge the Commission to make Amendment 3 fully retroactive, 
without limitation or restriction as it did with other amendments in 2007 and 201 1 . We thank 
you for your leadership and commitment to repairing the flaws in our sentencing guidelines. We 
appreciate your continued commendabjc record of ensuring that equal justice under tlie lav/. 


Sincerely, 





Robert C. '’Bobby" Scolt 
Ranking Member, Subcommittee on Crime, 
Terrorism, Homeland Security, and 
Investigations 


cc; The Honorable Bob Goodlatte, Chairman, House Committee on the Judiciary 
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Mr. Bachus. And at this time, I am going to recognize the Chair- 
man of the full Committee for questions. 

Mr. Goodlatte. Mr. Chairman, thank you very much. I apolo- 
gize for having to slip away. We have a Task Force that the Speak- 
er appointed regarding the issue of our border, and children and 
others coming to the terder, and I had to go to that meeting, but 
I am glad I got back in time to ask a few questions. 

I will address this to U.S. Attorney Heaphy. We learned recently 
that the Solicitor General’s office filed briefs with the Supreme 
Court in three cases that reflect the Department of Justice’s new 
position that the “willfully” element of 18 USC Sections 101 and 
1035 requires proof that defendant made a false statement with 
knowledge that his conduct was unlawful. 

So my question to you is, do you believe it is appropriate to re- 
quire proof of knowledge of unlawfulness for every Federal crime? 
And what about for every element of a crime? 

Mr. Heaphy. Yes, I am familiar with the recent position taken 
by the Solicitor General. It is limited to false statements in Federal 
health care programs, 1035 and 1001, which is the general statute, 
which prohibits false statements in a matter of Federal interest. 

But “willfully” in those statutes has to be read in context. I feel 
like I am giving you a very lawyerly answer, but it is important 
because the language matters. 

There are other contexts and statutes in which the word “will- 
fully” has a different interpretation, like in the Securities Act or in 
tax offenses. There is no specific intent requirement, even though 
the word “willfully” appears there, and that has been repeatedly 
upheld by the Supreme Court. 

So the Solicitor General opinion was limited to 1035 and 1001, 
but it does not touch the long-settled view of how “willfully” is de- 
fined in other areas of the law because of a different context. 

Mr. Goodlatte. I would imagine that would cause a lot of confu- 
sion for those who are not as lawyerly as you and I try to be. And 
I wonder, do you believe that the definition of “willfully” should be 
consistent? 

Mr. Heaphy. Again, I think it depends on the sentence in which 
it appears. I think most of us understand 

Mr. Goodlatte. As a legal term, so that when one is being given 
legal advice, and when one is attempting to abide by the law and 
not act in a willful way that would cause them to encounter that, 
would it not be helpful to have a definition that was consistent 
across the law? 

Mr. Heaphy. I think the department’s position was based on sort 
of a similar view that it was important to make clear that “will- 
fully” in the context of 1001 and 1035 meant someone had to know 
that the statement was false. As a matter of fair notice, the impor- 
tant goal that you flagged, yes, it is important for people to under- 
stand that certain decisions will or will not violate the law. 

But again. Congressman, a uniform standard that would apply 
to that word in every context, we would not go that far. 

Mr. Goodlatte. And with regard to the underlying question of 
the appropriateness of requiring proof of knowledge of unlawful- 
ness for every crime, I take it your answer is that you wouldn’t re- 
quire that in every case. 
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Can you give us some examples of cases where it would not be 
appropriate to require that the person have mens rea or criminal 
intent? 

Mr. Heaphy. Yes. Right when you walked in, we were talking 
about the Purdue Pharma case, which you are probably familiar 
with that happened right in our district. And that was a respon- 
sible corporate officer prosecution, where Purdue Pharma was mar- 
keting OxyContin, explicitly not flagging the addictiveness of the 
medication. Three executives from the company, with no evidence 
that they were personally aware of and monitoring the marketing 
messages that were sent by the company, but they should have, 
and under that responsible corporate officer doctrine, they were 
charged with and pled guilty to a misdemeanor, essentially, respon- 
sible corporate officer doctrine misdemeanor. 

So again, these are rare cases, and I want to emphasize that we 
are talking here about a very miniscule percentage of the overall 
portfolio of the work that we have to do. The garden-variety, 
malum in se, day-to-day work in our department, as you know, Mr. 
Chairman, is dealing with garden-variety crimes. And that is what 
we are underresourced to do, and that is why we are talking so 
much about sentencing reform. 

But there are limited circumstances, like the Purdue Pharma 
matter, where we think that it is appropriate as a policy matter to 
hold people accountable even if they didn’t know because they 
should have known, given that they work in a regulated industry. 

Mr. Goodlatte. And what about the rule of lenity and the possi- 
bility of codifying this rule, that, as I understand it, is a judicial 
construction that says when a statute is not clear, it should be in- 
terpreted in favor of the defendant? 

Mr. Heaphy. Yes, it would be anomalous for Congress to say, if 
we are ambiguous, give the benefit of the doubt to the defendant. 
Judges do that. That, as you said, is a canon of statutory construc- 
tion. 

The answer is for Congress to very specifically identify intent 
standards, and we don’t need a rule of lenity. That only kicks in 
if the language is ambiguous. 

So we would always urge Congress to be very specific in terms 
of what level of intent is required in defining crimes. 

Mr. Goodlatte. Congress tries, but with 4,500 separate Federal 
criminal statutes, it is not always as clear as one might think, es- 
pecially when you don’t have the real-life case matter before you 
that you are applying the test of that language to. 

And that is why I think some of the criminal law scholars who 
testified before us have advocated for something like that. 

Let me ask any of the panel witnesses if they have anything to 
offer on either of those two subjects. 

Judge Keeley. I had mentioned earlier. Chairman Goodlatte, 
that the Judicial Conference has not take a position on mens rea, 
and I am here as the conference representative, so I don’t have any 
additional comments. 

Judge Saris. As I mentioned, as well, we focus on penalties, not 
on elements. The commission doesn’t have a position. 

Mr. Goodlatte. All right. You are the representative of defend- 
ants in these cases, but what do you think? 
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Mr. Patton. I am, Congressman. And a few moments ago, to 
many laughs, I noted that we don’t deal with too many regulatory 
offenses, in my line of work. Most of our clients are facing more se- 
rious felonies. 

Of course, as a broad principle, I think mens rea is 

Mr. Goodlatte. But this could apply in any type of criminal vio- 
lation of the law. 

Mr. Patton. It could, and, certainly, we do deal with issues of 
false statements. And I do think that the mens rea requirement in 
those situations, outside of the health and environmental and regu- 
latory situations, which we really don’t deal with on a regular 
basis, but as a general principle, I, of course, agree that mens rea 
is vital. 

It is what often distinguishes criminal from civil misconduct, and 
it is an important distinction. It is why we impose some sort of sep- 
arate moral sanction because of the person’s intent and what they 
meant or didn’t mean to do. 

Mr. Goodlatte. Well, thank you. I want to thank you all. I do 
have a concern that individuals who believe they are acting in good 
faith and do not know that they are willfully violating the law, I 
think the overall effectiveness of the rule of law is weakened when 
you don’t take into account a requirement that you have a showing 
of mens rea. 

And I would be happy to work with you, Mr. Heaphy, and others 
on whether there is a narrow band of exception to that. But I 
think, in general, that should be a requirement. 

Thank you, Mr. Chairman. 

Mr. Backus. Thank you. 

At this time, we are going to adjourn. Do any of you have closing 
statements you want to give? 

I will say this, there is a bipartisan recognition in this Congress, 
and I am retiring after 22 years, but I have never seen such a bi- 
partisan recognition about the urgency to address over-criminaliza- 
tion, over-federalization of criminal cases, and sentencing reform, 
particularly. There is broad agreement among U.S. Attorneys, 
judges. Members of Congress, I think the general public. And it is 
a very important thing. 

And I commend Members of this Committee and our Chairman 
for recognizing that, Mr. Scott and Mr. Conyers and others for of- 
fering legislation, which we have some of our most conservative 
Members and our most liberal Members on. 

So hopefully, it is something that we can do. If we have to do it 
incrementally, I don’t think there is any perfect solution, but I 
would hope that we can take some action on that. 

It looks like some of the other issues are going to be much harder 
to gain consensus. 

We appreciate your testimony. Our Federal judges have been 
telling us in my district for years we had a problem, and they con- 
tinue to tell us. And I know our inaction, to a certain extent, is pre- 
cipitating the problem. 

So I thank you for your attendance, and this is important testi- 
mony. As we read your testimony, we may have additional ques- 
tions for you. 
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We have a vote and less than 5 minutes remaining on the floor, 
and some of us are not as fast as others, so this hearing is ad- 
journed. 

[Whereupon, at 10:31 a.m., the Task Force was adjourned.] 
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